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2005 OK 8

POLYONE CORPORATION, formerly 
M.A. HANNA COMPANY, a Delaware

corporation, Defendant/Appellant, v. 
B-STAR, INC., an Oklahoma corporation

Plaintiff/Appellee.

No. 97,148. June 13, 2005

ORDER

The 22 March 2005 motion by appellee to
strike rehearing petition as untimely, treated
here as a motion to dismiss the petition, is
denied. Constitutional mandate for uniformity
of procedure, imposed by the provisions of Art.
5 §46, Okl.Const., inexorably requires that the
terms of 12 O.S. 2001 §990 A(B) be extended to
govern the timeliness of filing petitions for
rehearing both in this Court as well as in the
Court of Civil Appeals. In short, the statutory
mailbox rule is hereby declared effective for
application to the timeliness of filing petitions
for hearing in the Court of Civil Appeals as well
as in this Court. Horvat v. State, ex rel., DOC,
2004 OK CIV APP  59, 95 P3d 190 (released for
publication by the Supreme Court of Oklahoma).

DONE BY THE SUPREME COURT IN 
CONFERENCE THIS 13TH DAY OF JUNE,
2005.

/s/
Joseph M. Watt
CHIEF JUSTICE

ALL JUSTICES CONCUR.

Keystone Equipment, Inc., and the Empire
Fire & Marine Insurance Company,

Appellants, v. City of Tulsa, Appellee.

101,820. June 17, 2005

ORDER

Order of June 6, 2005 is withdrawn and
appeal classified as appeal governed by Okla-
homa Supreme Court Rule 1.36 is reassigned to
the docket of the Supreme Court. Unless the
record required by Rule 1.36 is filed by June 27,
2005, the appeal will be dismissed. 

This time limit will not be extended.

DONE BY ORDER OF THE SUPREME
COURT this 17th day of June, 2005.

/s/
James R. Winchester
VICE CHIEF JUSTICE

National American Insurance Company,
Appellee, v. William S. Reeds, Co-Guardian
of the Estate of Phillip M. Reeds, and Ellen

O. Reeds, Co-Guardian of the Estate of
Phillip M. Reeds and Phillips M. Reeds,

Appellants.

101,678. June 20, 2005

ORDER

Appeal is withdrawn from assignment to the
Court of Civil Appeals, Oklahoma City Divi-
sions and reassigned to the docket of the
Supreme Court.

DONE BY ORDER OF THE SUPREME
COURT this 20th day of June, 2005.

/s/
Joseph M. Watt
CHIEF JUSTICE

2005 OK 40

GEICO General Insurance Company,
Plaintiff-Petitioner, v. Northwestern Pacific

Indemnity Company, Defendant-Respondent.

No. 100,731. June 14, 2005

CERTIFIED QUESTION OF LAW FROM
THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF
OKLAHOMA

United States District Court for the Western
District of Oklahoma has certified to us the fol-
lowing question of state law under the Uniform
Certification of Questions of Law Act, 20 O.S.
2001 §§1601, et seq.:

“Is an excess/umbrella policy included in
determining the liability limits of an 
uninsured motor vehicle under 36 O.S. 
§3636(C)?”
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We answer the question, “no.”

CERTIFIED QUESTION ANSWERED

Tom Cooper, Oklahoma City, Oklahoma, for
Plaintiff-Petitioner,

F. Thomas Cordell Jr. and Catharine Vaughan
Ewing, Chickasha, Oklahoma, for Defendant-
Respondent.

WATT, C.J.,

¶1 The United States District Court for the
Western District of Oklahoma has certified a
question of state law to this Court under the
Oklahoma Revised Uniform Certification of
Questions of Law Act, 20 O.S. 2001 §§1601, et
seq. The federal court asks:

“Is an excess/umbrella policy included in
determining the liability limits of an unin-
sured motor vehicle under 36 O.S.
§3636(C)?”

We answer the question, “no.”

FACTS AND PROCEDURAL
BACKGROUND

¶2 Travis Chubbuck, the 16 year old son of
Gary and June Chubbuck, was involved in an
automobile accident on May 28, 2002 while
driving a car owned by June Chubbuck. Jen-
nifer Munholland, also 16, was a passenger in
the car that Travis was driving when they were
struck by a truck that apparently had the right
of way. As a result of the accident both Travis
and Jennifer were killed. Jennifer Munholland’s
estate brought a wrongful death suit against
Travis Chubbuck’s estate.

¶3 GEICO, the plaintiff here, had issued a
family automobile policy to June Chubbuck.
The GEICO policy provided automobile insur-
ance in the single limit amount of $300,000 plus
an additional single limit amount of $300,000 in
“UM,” that is, uninsured-under insured
motorist, coverage. The Chubbucks also had an
excess liability policy with Northwestern Pacif-
ic Indemnity Company. The NPIC excess policy
provided for $2,000,000 additional coverage in
excess of the coverage of the GEICO policy.

¶4 The parties agree that Travis Chubbuck
was an insured under both the GEICO and
NPIC policies and that Jennifer Munholland
was an insured under the GEICO policy. There
is also no dispute that the GEICO policy pro-
vided primary coverage and that the NPIC pol-
icy provided excess coverage.

¶5 The Munholland wrongful death claim
was settled by mediation for $800,000. GEICO
paid the policy limits of both its $300,000 auto-
mobile liability policy and its $300,000 UM cov-
erage, a total of $600,000. NPIC paid the excess
of $200,000. The reasonableness of the settle-
ment is undisputed.

¶6 GEICO then sued NPIC for equitable sub-
rogation in the United States District Court for
the Western District of Oklahoma. The federal
court then certified to this Court the Certified
State Question of Law presented here.

¶7 GEICO claims that it should not have had
to pay its $300,000 UM coverage. GEICO con-
tends that in determining whether the Chub-
buck’s car was an “uninsured motor vehicle,”
as that term is defined in 36 O.S. 2001 
§3636(C),1 the Chubbuck’s excess liability policy
with NPIC should have been taken into
account. Thus, GEICO claims it should have
had to pay only $300,000 of the $800,000 settle-
ment and NPIC should have had to pay the
remaining $500,000.

¶8 In response to GEICO’s claim, NPIC
argues that the legislature did not intend for 
§3636(C) to encompass excess liability policies
and that primary UM coverage is immediately
triggered upon exhaustion of the primary auto-
mobile liability coverage.

¶9 Both GEICO and NPIC filed motions for
summary judgment in the federal court. The
federal court, having found that an issue of first
impression was presented, then certified the
issue to this Court in the form of its Certified
Question of State Law.

DISCUSSION

I.

Whether uninsured motorist coverage was required
under the terms of the NPIC excess contract is a

question of law, not fact.

¶10 GEICO candidly admits “that excess
insurers are typically liable only after the pri-
mary coverage has been exhausted.” This
admission would answer the question certified
to us but GEICO claims that whether the UM
coverage mandated by 36 O.S. 2001 §3636,
which it provided to the Chubbucks was
“required” by NPIC’s excess policy is an unre-
solved fact issue, reserved for determination by
the federal court. We disagree.
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¶11 Under Oklahoma law, “If language of a
contract is clear and free of ambiguity the court
is to interpret it as a matter of law . . . . Whether
a contract is ambiguous and hence requires
extrinsic evidence to clarify the doubt is a ques-
tion of law for the courts.” Pitco Production Com-
pany v. Chaparral Energy, Inc., 2003 OK 5, ¶12, 63
P.3d 541, 545. [Footnotes omitted.] Further, “The
mere fact that the parties disagree or press for a
different construction does not make an agree-
ment ambiguous.” Pitco at ¶14.

¶12 NPIC’s excess contract provides:

Regardless of whether other primary under-
lying insurance may be available in the event of
a claim or loss, it is a condition of this part of
your policy that you and your family members
must maintain in full effect primary underlying lia-
bility insurance of the types and in at least the
amounts set forth below . . . :

Uninsured motorists protection in the mini-
mum amount of $250,000/$500,000 bodily
injury or $300,000 single limit each 
occurrence.

[Emphasis added.] The policy’s language is
unambiguous. Thus, its meaning is a matter of
law: the UM coverage contained in GEICO’s
automobile policy was part of the primary cov-
erage and NPIC’s policy was secondary to it.
Further, in order to fully answer the question
certified to us here it was necessary to first
determine whether NPIC’s policy required that
UM coverage would be part of the primary cov-
erage to which the NPIC policy was excess.
Finally, GEICO’s contention that whether the
UM coverage was part of the primary coverage
was an issue of fact is not supported by the lan-
guage of NPIC’s policy, which is clear and
unambiguous, nor by applicable Oklahoma
law.

II. Title 36 O.S. 2001 §3636 does not contemplate
that excess liability policies of the sort issued by

NPIC are to be included in determining the
“liability limits” of “an insured motor vehicle,” as

those terms are used in §3636.

¶13 We held in Moser v. Liberty Mutual Ins. Co.,
1986 OK 78, ¶5, n.8, 731 P.2d 406, that 36 O.S.
2001 §3636 applies only to “primary liability
policies insuring against liability arising from
ownership, maintenance, or operation of an
automobile. . . .” We also held, “We find the leg-
islative intent to be clear in this case. The unin-
sured motorist provisions apply to all automo-
bile liability insurance policies (or motor vehicle

liability policies as defined in 47 O.S. §7-324) but
not to ‘umbrella’ policies. . . .” Moser at ¶8. [Foot-
note omitted, emphasis added.] The “umbrella”
policy we considered in Moser was an excess lia-
bility policy similar to NPIC’s policy. The facts
in Moser differed from those presented here —
in Moser the issue was whether the requirement
of §3636 that UM coverage must be expressly
rejected in writing applied to excess liability
policies. We held that umbrella policies are not
covered by §3636 because such policies are “at
most tangentially related to automobile liabili-
ty.” Moser at ¶10, n.16. Despite its differences
from the situation presented here, in Moser we
clearly stated there that §3636 does not apply to
excess liability policies of the sort at issue here.
Thus, we find the Moser opinion instructive and
hold that §3636(C) does not apply to excess lia-
bility policies.

¶14 GEICO also relies on Boyer v. Oklahoma
Farm Bureau Mut. Ins. Co., 1995 OK CIV APP
102, 902 P.2d 83; Gates v. Eller, 2001 OK 38, 22
P.3d 1215; and Burch v. Allstate Ins. Co., 1998 OK
129, 977 P.2d 1057. Our analysis of these opin-
ions demonstrates that each addressed an issue
other than the priority of payment between a
primary UM policy and an excess liability poli-
cy. In Boyer the tortfeasor had liability insurance
that far exceeded the amount of plaintiff’s
claim. Thus, priority of payment was not an
issue. The tortfeasor had no excess liability
insurance in either Burch or Gates. Thus, those
opinions are not relevant to the issues present-
ed here, either.

III. Opinions cited by GEICO from other
jurisdictions are inapposite to the issue 

presented here.

¶15 GEICO relies on several opinions from
other jurisdictions in support of its claim that
excess liability carriers should pay their cover-
ages before primary UM insurers pay will be
required to pay under their policies.2 We dis-
agree because in none of those opinions was the
priority of payment between a UM policy and
an excess liability policy considered. Instead,
each case involved whether there was a “gap”
between the tortfeasor’s policy limit and the
UM carrier’s policy limit. As will be shown in
the discussion of each of these opinions, the
state law applicable in each case required that
there be such a “gap,” so the issue of priority of
payment was not considered in any of them.

¶16 GEICO relies on four opinions that inter-
preted either Connecticut, Rhode Island or
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Pennsylvania law: Murphy v. Safety Ins. Co., 709
N.E. 2d 410, (Mass. 1999); Schilling v. Safeco Ins.
Co., 2002 WL 522982 (Conn. 2002); Pennsylvania
General Ins. Co. v. Morris, 599 A.2d 1042 (R.I.
1991); and State Farm Fire and Cas. Ins. Co. v.
Sayles, 289 F.3d 181 (interpreting Connecticut
law) (2d Cir. 2002). These opinions are inappo-
site because, as noted, in each of those states the
uninsured motorist statutes provide so called
“gap” coverage. As will be explained, there was
no issue as to the priority of payment between a
UM policy and an excess liability policy.

¶17 In “gap” coverage states, unlike Okla-
homa, an insured is allowed to recover under
his UM coverage only if the tortfeasor’s policy
limit is less than the injured insured’s UM poli-
cy limit. For example, if an injured insured has
$100,000 in damages, the tortfeasor has a
$10,000 policy limit, and the injured insured’s
UM policy limit is $50,000, the insured can col-
lect only $40,000 from his UM carrier. But if the
tortfeasor has $75,000 in coverage the insured
can collect nothing from his UM carrier. This is
so because there is no “gap,” as the tortfeasor’s
$75,000 policy limit exceeds the UM carrier’s
$50,000 policy limit. In short, in “gap” states
unless the tortfeasor’s policy limit is less than
the UM carrier’s policy limit, the UM carrier is
exempted from payment as a matter of law.

¶18 In each of the four opinions cited above,
the issue was whether the injured insured, who
was the plaintiff in each case, was entitled to
have the court ignore $1,000,000 payments the
insured had already received under the tortfea-
sor’s excess liability policy in order to create a
“gap” and make the insured’s UM carrier liable
under the UM policy. There was no issue
whether the proceeds of the UM policy or the
excess liability coverage should be paid first
because the injured insured claimed that both
carriers should pay their policy limits. Thus,
these opinions shed no light on the issue at
hand.

¶19 French v. New Jersey School Bd. Assoc. Ins.
Group, 694 A.2d 1008 (N.J. 1997), is also inappo-
site. There, plaintiff, the injured insured, was
trying to tack her employer’s UM coverage to
her personal UM policy’s coverage so that there
would be a “gap” between the tortfeasor’s pol-
icy limits and plaintiff could collect from the
UM carriers. Once again, there was no issue as
to the priority of payment between a UM carri-
er and an excess carrier.

¶20 In Government Employees Ins. Co. v. Anna-
mantadoo, 302 A.D.2d 460 (N.Y. 2003), the excess
liability carrier had disclaimed but the tortfea-
sor’s total coverage would have still been less
than plaintiff’s UM coverage even if the excess
carrier had not disclaimed. The New York court
accepted the liability carrier’s disclaimer so it
did not reach the issue that would have been
pertinent here: whether excess coverage must
be exhausted as a prerequisite to the UM carri-
er becoming liable on its policy.

CONCLUSION

¶21 In order to fully answer the question cer-
tified to us here it was necessary to first deter-
mine whether NPIC’s policy required that UM
coverage would be part of the primary coverage
to which the NPIC policy was excess. As a mat-
ter of Oklahoma law NPIC’s excess liability pol-
icy required UM coverage of the sort that the
Chubbucks bought from GEICO. Further, such
coverage was primary while NPIC’s excess cov-
erage was secondary. “If language of a contract
is clear and free of ambiguity the court is to
interpret it as a matter of law . . . . Whether a
contract is ambiguous and hence requires
extrinsic evidence to clarify the doubt is a ques-
tion of law for the courts.” Pitco Production Com-
pany v/ Chaparral Energy, Inc., 2003 OK 5, ¶12, 63
P.2d 541, 545. [Footnotes omitted.] NPIC’s poli-
cy language was unambiguous. Thus, we
declare its meaning is a matter of law: the UM
coverage contained in GEICO’s automobile pol-
icy was part of the primary coverage and
NPIC’s policy was secondary to it.

¶22 Title 36 O.S. 2001 §3636 does not contem-
plate that excess liability policies of the sort
issued by NPIC are to be included in determin-
ing the “liability limits” of “an insured motor
vehicle,” as those terms are used in 
§3636. Section 3636 applies only to “primary lia-
bility policies insuring against liability arising
from ownership, maintenance, or operation of
an automobile. . . .” Moser v. Liberty Mutual Ins.
Co., 1986 OK 78, ¶5, n.8, 731 P.2d 406. “The
uninsured motorist provisions apply to all auto-
mobile liability insurance policies (or motor
vehicle liability policies as defined in 47 O.S. §7-
324) but not to ‘umbrella’ policies. . . .” Moser at
¶8. [Footnote omitted, emphasis added.]
Despite differences in Moser from the situation
presented here, we clearly stated there that
§3636 does not apply to excess liability policies
of the sort at issue here. Thus, we find the Moser
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opinion instructive and hold that §3636(C) does
not apply to excess liability policies.

¶23 The opinions cited by GEICO from other
jurisdictions are inapposite to the issue present-
ed here because those opinions involved the
interpretation of “gap” coverage UM statutes.
None of those opinions considered the issue
before us here: the priority of payment between
a UM carrier and an excess liability carrier.

CERTIFIED QUESTION ANSWERED

WATT, C.J., WINCHESTER, V.C.J., OPALA,
KAUGER, EDMONDSON, TAYLOR, COL-
BERT, JJ. - concur.

LAVENDER, HARGRAVE, JJ. - concur in result.

1. Title 36 O.S.§3636 has been amended on several occasions since
2001 but subsection C of the statute was not changed. Section 3636(C)
provides:

For the purposes of this coverage the term “uninsured motor
vehicle” shall include an insured motor vehicle where the liabili-
ty insurer thereof is unable to make payment with respect to the
legal liability of its insured within the limits specified therein
because of insolvency. For the purposes of this coverage the term
“uninsured motor vehicle” shall also include an insured motor
vehicle, the liability limits of which are less than the amount of the
claim of the person or persons making such claim, regardless of
the amount of coverage of either of the parties in relation to each
other.

2. The cases from other jurisdictions that GEICO relies on are:
Murphy v. Safety Ins. Co., 709 N.E. 2d 410, (Mass. 1999); Schilling v.
Safeco Ins. Co., 2002 WL 522982 (Conn. 2002); Pennsylvania General
Ins. Co. v. Morris, 599 A.2d 1042 (R.I. 1991); State Farm Fire and Cas.
Ins. Co. v. Sayles, 289 F.3d 181 (interpreting Connecticut law) (2d
Cir. 2002); French v. New Jersey School Bd. Assoc. Ins. Group, 694
A.2d 1008 (N.J. 1997); and Government Employees Ins. Co. v. Anna-
mantadoo, 302 A.D.2d 460 (N.Y. 2003).
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¶0 The plaintiff/appellant, John R. Sullivan, a
Texas resident, brought a quiet title and eject-
ment action against the defendant/appellees,
various Texas companies and residents. Sulli-
van asserted ownership of approximately 1,600
acres of land in Murray County, Oklahoma. He
sought to invalidate a 1992 deed in which he
attempted to convey the acreage to a non-exis-

tent legal entity. Sullivan moved for summary
judgment, insisting that the deed was void. The
appellees argued that Sullivan was barred from
challenging the validity of the conveyance by
the statute of limitations and equitable defens-
es. One of the appellees also counterclaimed for
reformation of the deed, contending that it
merely contained a scrivener’s error. The trial
judge, Honorable John H. Scaggs, determined
that Sullivan’s claims were barred by the statute
of limitations and equitable defenses and he
granted summary judgment to the appellees,
dismissing all of Sullivan’s claims. Sullivan
appealed and the Court of Civil Appeals
affirmed. We hold that property conveyed after
the bankruptcy court enters an order abandon-
ing it from the bankruptcy estate does not qual-
ify as a “judicial sale” under 12 O.S. 2001 §93;
and 2) genuine issues of material fact concern-
ing the application of equitable defenses pre-
clude summary judgment.

CERTIORARI PREVIOUSLY GRANTED;
THE COURT OF CIVIL APPEALS OPINION

VACATED;
TRIAL COURT REVERSED AND CAUSE

REMANDED.

Jon R. Running, Tulsa, Oklahoma, for Plain-
tiff/Appellant,

Phil S. Hurst, Sulphur, Oklahoma, for Defen-
dants/Appellees Buckhorn Ranch Partnership,
Joe P. Sullivan, and Mark Sullivan.

Mark W. Kuehling, Oklahoma City, Oklahoma,
for Defendants/Appellees BH Ranch, Ltd., and
Grand Prairie State Bank.

KAUGER, J:

¶1 Title 11 U.S.C.A. §5541 of the United States
Bankruptcy Code governs abandonment of
bankruptcy estate property. It allows the court
to order the trustee to abandon any estate prop-
erty that is burdensome or of inconsequential
value and benefit to the estate.2 When an asset
has been abandoned by the trustee, it is no
longer part of the bankruptcy estate. It reverts
to its pre-bankruptcy status as if no bankruptcy
petition had been filed, and it is removed from
the jurisdiction of the bankruptcy court.3 The
issues presented are: 1) whether the cause is
time barred because property conveyed after it
has been abandoned from bankruptcy court
constitutes a “judicial sale” under 12 O.S. 2001
§93;4 and 2) if timely filed, whether summary
judgment is precluded by the existence of mate-
rial issues of fact concerning the application of
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equitable defenses. We hold that: 1) property
conveyed after the bankruptcy court enters an
order abandoning it from the bankruptcy estate
does not qualify as a “judicial sale” under 12
O.S. 2001 §93; and 2) genuine issues of material
fact concerning the application of equitable
defenses preclude summary judgment.

FACTS

¶2 This cause concerns a Texas family’s dis-
pute over the establishment of title to real estate
located in Oklahoma. On September 19, 1985,
the plaintiff/appellant, John R. Sullivan (Sulli-
van), a Texas resident, acquired title to 3,200
acres of real property, commonly known as the
Buckhorn Ranch (ranch), in Murray County,
Oklahoma.5 The ranch was secured by a mort-
gage in favor of Prudential Insurance Company
of America (Prudential).

¶3 In 1991, Sullivan filed for bankruptcy in
the Northern District of Texas. On August 12,
1991, the bankruptcy court issued an order
abandoning the ranch from the bankruptcy
estate, finding that no equity existed for the
benefit of the estate over and above the lien held
by Prudential. On March 13, 1992, the bank-
ruptcy court entered an order holding that the
sale of the ranch and release of the mortgage
lien for $758,600.00 could proceed without court
approval and that it would not violate the auto-
matic stay previously entered by the court.

¶4 On March 16, 1992, Sullivan and his wife
divided the 3,200 acre ranch and executed two
warranty deeds. Sullivan sold half of the ranch
(about 1,600 acres) to the Ardmore Institute of
Health (Ardmore) for $738,824.80. The Ardmore
deed was recorded March 18, 1992. The second
deed conveyed the other half of the ranch to
Buckhorn Ranch Partnership I, a Texas limited
partnership (Partnership I). The Partnership I
deed was recorded July 8, 1992. Partnership I
did not exist when the conveyance was made or
at the time the deed was recorded, and appar-
ently has never existed.

¶5 The settlement statement relating to the
Ardmore sale reflects that Sullivan was approx-
imately $75,000.00 short of conveying the prop-
erty free and clear of all mortgage liens, brokers
fees, taxes, and other charges. According to Sul-
livan, his father, Walter Sullivan (father) provid-
ed the money6 necessary to complete the Ard-
more transaction, allowing him to pay the mort-
gage and obtain a release. Sullivan also insists
that, at the time of the conveyance, he and his

father had intended to form Partnership I, but
never did.

¶6 On July 17, 1992, the father and Sullivan’s
brother, Joe Sullivan (J. Sullivan), entered into a
partnership agreement forming a general part-
nership known as the Buckhorn Ranch Partners
(Partnership II). J. Sullivan owned 15% and the
father owned 85% of the general partnership.
The stated purpose of Partnership II was to
own, manage, operate, develop, sell and dis-
pose of real property located in Murray County,
Oklahoma. The Partnership II agreement was
filed in Murray County, Oklahoma, on Decem-
ber 7, 1993. On December 12, 1993, the Partner-
ship II secured a mortgage on the ranch from
Sulphur Community Bank.

¶7 On October 4, 2001, Sullivan filed an affi-
davit of beneficial interest in the ranch in Mur-
ray County. About the same time, the father
assigned his Partnership II interest to another of
his sons and Sullivan’s brother, Mark Sullivan
(M. Sullivan/J.Sullivan and M. Sullivan, collec-
tively, the brothers). On March 26, 2002, Part-
nership II conveyed its interest in the ranch to
BH Ranch Ltd, a Texas limited partnership (BH
Ranch) by special warranty deed.7 The deed
was recorded April 1, 2002, and secured by a
mortgage from the Grand Prairie State Bank, a
Texas Bank (Bank), filed the same day.

¶8 On November 21, 2002,8 Sullivan filed a
quiet title and ejectment action against Partner-
ship II, the brothers, the BH Ranch, and the
Bank, seeking free and clear title to the half of
the ranch which was the subject of the July, 8,
1992, Partnership I conveyance. On June 9, 2003,
Sullivan filed a motion for summary judgment,
arguing that because the grantee, Partnership I,
did not exist and was incapable of taking title,
the conveyance was void.

¶9 BH Ranch counterclaimed for reformation,
contending the deed merely contained a
scrivener’s error. On June 23, 2003, the brothers
and Partnership II asserted that summary judg-
ment would be premature because disputed
material fact questions existed regarding
whether: 1) the deed contained a
mistake/scrivener’s error which should have
referred to Partnership II, a company which
was formed before the deed in question was
executed and before a formalized written part-
nership agreement was entered; and 2) Sullivan
was estopped to deny the validity of the con-
veyance pursuant to 16 O.S. 2001 §11 because
the benefits of the transaction had been
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received.9 The BH Ranch and the Bank argued
that, although summary judgment would be
premature regarding the scrivener’s error issue,
Sullivan’s claims are barred by the statute of
limitations, estoppel by deed and/or ratifica-
tion,10 equitable estoppel, and laches.

¶10 The BH Ranch and the Bank attached var-
ious exhibits in support of their argument
which included: 1) the Partnership II agreement
and a December 9, 1993, mortgage on the ranch
taken by Partnership II; 2) documentation of
Sullivan’s October 19, 2000, criminal probation
relating to an offense of “False Statement and
Aiding and Abetting;” and 3) documents from
2000-2001, which they allege indicate that Sulli-
van attempted to purchase interests in the ranch
and/or various partnerships of the father
and/or the brothers.

¶11 In a supplemental filing, the BH Ranch
and the Bank also included: 1) a June 21, 2003,
affidavit of the father and J. Sullivan stating that
the deed contained a scrivener’s error and that
the Partnership II was formed prior to the con-
veyance and before the written partnership
agreement was formalized; and 2) a schedule of
expenses from March 16, 1992, indicating that
the father issued the cashiers check for the pur-
chase of the ranch.

¶12 Sullivan responded with an affidavit
from the attorney who prepared the deed indi-
cating that Sullivan had planned to form Part-
nership I and would be a partner. Sullivan
claimed to have paid the real estate taxes on the
ranch and he also submitted documentation
showing that he paid operating expenses of the
ranch including salaries, repair costs, and other
day-to-day expenses. He also explained that: 1)
any discussions of purchasing the ranch or var-
ious partnerships were only a small part of
broad discussions among Sullivan family mem-
bers who were attempting to settle various dis-
putes relating to numerous real estate proper-
ties; and 2) he had no reason to bring suit until
Partnership II attempted to sell the ranch to BH
Ranch.

¶13 At the July 11, 2003, summary judgment
hearing, the trial court, Honorable John H.
Scaggs, determined there was no substantial
controversy as to any material fact, and that Sul-
livan’s claims were barred by estoppel, laches,
and the statute of limitations. Finding that the
1992 deed contained a mistake, the court
reformed the deed to reflect Walter Sullivan as
the name of the grantee “per constructive trust”

and granted summary judgment to the brothers
dismissing all of Sullivan’s claims.

¶14 The trial court also awarded the brothers
costs and attorney fees because it determined
that Sullivan’s claims were frivolous and moti-
vated by fraud, malice, and oppression. On
December 15, 2003, Sullivan filed a motion for
new trial which was overruled on March 25,
2004.11 Sullivan appealed and the Court of Civil
Appeals affirmed. We granted certiorari on Feb-
ruary 22, 2005.

I.

¶15 PROPERTY CONVEYED AFTER THE
BANKRUPTCY COURT ENTERS AN

ORDER ABANDONING IT FROM THE
BANKRUPTCY ESTATE DOES NOT

QUALIFY AS A “JUDICIAL SALE” UNDER
12 O.S. 2001 §93.

¶16 BH Ranch, and the bank contend that Sul-
livan’s action12 falls outside the five year statute
of limitations contained in 12 O.S. 2001 §93(1)13

because the ranch was involved in bankruptcy
and sold pursuant to an abandonment order.
They insist that the ranch was sold pursuant to
a “judicial sale” as provided by the statute. Sul-
livan argues that the five year time limit is inap-
plicable because a bankruptcy court’s abandon-
ment order does not constitute a “judicial sale”
and his action is otherwise timely. It is undis-
puted that the ranch was abandoned by the
bankruptcy court prior to the conveyances to
Ardmore and Partnership I.

¶17 Title 12 O.S. 2001 §93 governs actions for
the recovery of real property or for the determi-
nation of an adverse right. Section 93 provides
in pertinent part:

“Action for the recovery of real property, or
for the determination of any adverse right
or interest therein, can only be brought
within the periods hereinafter prescribed,
after the cause of action shall have accrued,
and at no other time thereafter:

(1) An action for the recovery of real prop-
erty sold on execution or for the recovery of
real estate partitioned by judgment in kind,
or sold, or conveyed pursuant to partition
proceedings, or other judicial sale, or an
action for the recovery of real estate distrib-
uted under decree of district court. . . with-
in five (5) years after the date of the record-
ing of the date made in pursuance of the
sale or proceeding. . .
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(4) An action for the recovery of real prop-
erty not hereinbefore provided for, within
fifteen (15) years. . . .” (Emphasis supplied.)

¶18 Title 11 U.S.C.A. §55414 of the United
States Bankruptcy Code governs abandonment
of bankruptcy estate property. It allows the
court to order the trustee to abandon any estate
property which is burdensome or of inconse-
quential value and benefit to the estate.15 When
an asset has been abandoned by the trustee, it is
no longer part of the bankruptcy estate. It
reverts to its pre-bankruptcy status as if no
bankruptcy petition were filed and it 
is removed from the jurisdiction of the 
bankruptcy court.16

¶19 Because the abandoned property is not
property administered by the estate and juris-
diction over the property is relinquished,17 the
bankruptcy court lacks authority to order a sale
of the property. Accordingly, we are uncon-
vinced that, under such circumstances, a post-
abandonment property conveyance by the
debtor qualifies as a “judicial sale” under 12
O.S. 2001 §93.18

II.

¶20 GENUINE ISSUES OF MATERIAL OF
FACT CONCERNING THE APPLICATION

OF EQUITABLE DEFENSES PRECLUDE
SUMMARY JUDGMENT.

¶21 This cause is an appeal from the trial
court’s judgment granting summary judgment
against Sullivan and dismissing his claims. Sul-
livan argues that because the disputed deed
attempted to convey property to a non-existing
legal entity, it is void and he is entitled to the
property. The brothers and Partnership II con-
tend that: 1) Sullivan is estopped to deny the
validity of his conveyance pursuant to 16 O.S.
2001 §11;19 and 2) even if Sullivan were not
estopped, material fact questions exist concern-
ing whether the disputed deed contained a
scrivener’s error.

¶22 The bank and BH Ranch assert that: 1)
Sullivan is barred by the application of equi-
table doctrines such as estoppel and/or ratifica-
tion and laches from asserting any interest in
the deed; and 2) the deed should be reformed to
reflect the correct grantee. Sullivan insists that
the asserted equitable defenses are 
inapplicable.

¶23 Summary judgment is proper only when
the pleadings, affidavits, depositions, admis-

sions or other evidentiary material establish
that there is no genuine issue as to any material
fact, and that the moving party is entitled to
judgment as a matter of law.20 All conclusions
drawn from the evidentiary materials submit-
ted to the trial court are viewed in the light most
favorable to the party opposing the motion.21

Even when basic facts are undisputed, motions
for summary judgment should be denied, if
under the evidence, reasonable persons 
might reach different conclusions from the
undisputed facts.22

a. Statutory Estoppel under 16 O.S. 2001 §11.

¶24 We agree with Sullivan, that there must
be a grantor and a grantee to be a valid deed,
and that the grantee must have a legal exis-
tence.23 An attempted conveyance to a non-
existing legal entity may, like an attempted con-
veyance to a fictitious person, be of no effect
and void — passing no title and 
conveying no interest whatsoever.24 Assuming
arguendo that the conveyance was an attempt to
pass title to a non-existing entity, rather than a
deed containing a mere scrivener’s error,25 an
initial determination must be made as to
whether Sullivan is precluded from challenging
the deed under 16 O.S. 2001 §11.26

¶25 Title 16 O.S. 2001 §11 provides that one
may be estopped to deny a transaction affecting
real estate if the benefits of the transaction have
been received. Section 11 provides:

“Any person or corporation, having know-
ingly received and accepted the benefits or
any part thereof, of any conveyance, mort-
gage or contract relating to real estate shall
be concluded thereby and estopped to deny
the validity of such conveyance, mortgage
or contract, or the power or authority to
make and execute the same, except on the
ground of fraud; but this section shall not
apply to minors or persons of unsound
mind who pay or tender back the amount of
such benefit received by themselves.”

¶26 The statute has been held to apply to per-
sons attempting to challenge allegedly invalid
transactions if the challenger accepted and
retained the benefits of the transaction with full
knowledge of the purpose and source of such
benefits27 — regardless of whether the transac-
tion was alleged to be void, or merely void-
able.28 In Carlisle v. National Oil & Develop-
ment Co, 1924 OK 66, ¶5, 234 P. 629, a case
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involving an allegedly void oil and gas lease,
the court noted that:

“. . . Much confusion has arisen due to the
application of the statutes above quoted to
voidable transactions in some instances and
to void transactions in others, and the use of
the word ‘estoppel’ in connection with such
transactions in other cases. . . . In all of the
cases referred to, however, the parties were
denied relief because they had accepted the
benefits of the contracts, whether void or
voidable, with full knowledge of the facts
and at the time when the party so accepting
was under the law fully competent and
capable of contracting for himself. It there-
fore does not matter whether the transac-
tion be referred to as an adoption, ratifica-
tion, or estoppel, as the effect of these hold-
ings, taken together, is to prevent a party
from asserting the invalidity of a contract,
when such party has accepted the benefits
of the contract with full knowledge of the
facts.”

¶27 Here, the evidentiary materials show that
Sullivan’s father issued a check for nearly
$75,000.00, or the exact amount which allowed
Sullivan to sell half of the ranch free and clear
for $738,824.80. The inference from the figures is
that if Sullivan intended to sell the reminder of
the ranch to his father or some other entity for
that matter, he did so for nearly 1/10 of its
worth. Sullivan insists that the money was a
loan and that he and his father intended to cre-
ate Partnership I, but never did. It appears that
there is no record of the existence of such 
an entity.

¶28 In support of his allegations, Sullivan
includes documentation to show that: 1) he
intended to create Partnership I; 2) he continued
to assert ownership of the ranch after the con-
veyance; and 3) neither Partnership I, nor Part-
nership II existed when the attempted con-
veyance was made. The facts, taken together,
clearly raise issues of material fact regarding
whether Sullivan received the benefits of the
transaction or even made the conveyance with
full knowledge of the purpose and source of the
benefits. The brothers and the other defendants
also submit documentation to contradict Sulli-
van’s allegations, but nothing dispositive of the
material fact issues. We determine that because
the evidentiary materials are clearly not dispos-
itive of the material questions of fact regarding

the application of 16 O.S. 2001 §11,29 the trial
court entered summary judgment prematurely.

b. Equitable Estoppel and Laches.

¶29 BH Ranch and the bank contend that
because of the equitable nature30 of the proceed-
ings, Sullivan is also barred by equitable estop-
pel and laches for waiting over 10 years to bring
his suit and for acting inconsistently with a
claim of ownership. Sullivan counters that equi-
table estoppel and laches are inapplicable
because: 1) he asserted ownership of the ranch
after the conveyance; 2) he has not acted incon-
sistently in regard to a claim of ownership; and
3) it was not necessary to bring an action until
he discovered Partnership II was attempting to
sell the property.

¶30 The statutes do not purport to define all
classes of estoppel.31 Equitable estoppel is a
legal concept which bars a party from alleging
or denying certain rights which might other-
wise have existed because of the party’s volun-
tary conduct.32 It is used to prevent injustice and
should not be used to work a positive gain to a
party.33 It requires good faith reliance upon a
representation or position by the party asserting
estoppel.34 Estoppel is an affirmative plea which
must be proved by the party asserting it.35

¶31 The essential elements necessary to estab-
lish equitable estoppel are: first, there must be a
false representation or concealment of facts; sec-
ond, it must have been made with actual or con-
structive knowledge of the real facts; third, the
party to whom it was made must have been
without knowledge, or the means of discover-
ing the real facts; fourth, it must have been
made with the intention that it should be acted
upon; and fifth, the party to whom it was made
relied on, or acted upon it to his or her detri-
ment.36

¶32 Laches is an equitable defense to stale
claims.37 There is no arbitrary rule for when a
claim becomes stale or what delay is excusa-
ble.38 Application of the doctrine is discretionary
depending on the facts and circumstances of
each case as justice requires.39 As an affirmative
defense, the party claiming the doctrine’s bene-
fit has the burden of proof.40

¶33 The party invoking the laches defense
must show unreasonable delay coupled with
knowledge of the relevant facts resulting in
prejudice.41 Delay is deemed excusable if it is
induced or contributed to by the adverse party.42

Furthermore, laches is not a defense to one lack-
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ing notice of a right to proceed or a cause of
action43 — the elements of laches are simply not
met when there is an absence of knowledge and
affirmative acts to mislead.44 Estoppel and the
equitable defense of laches each share the ele-
ments of delay and resulting prejudice to the
other party.45 Equitable estoppel as well as lach-
es must be determined by the circumstances in
each case and according to right and justice.46

¶34 From the record we do not believe that
the trial court had any basis from which to grant
summary judgment on either laches or equi-
table estoppel. Both equitable doctrines share
elements of knowledge. Both sides to this cause
had actual knowledge that the Partnership I
deed referred to either the wrong entity, or a
non-existent company,47 yet neither side acted
any earlier than Sullivan to remove an apparent
cloud of title. Nor do we believe that a determi-
nation can be made on the record presented, as
matter of law, as to who had actual physical pos-
session of the property or who exerted acts of
actual ownership immediately following the
Partnership I conveyance. The post-conveyance
conduct of the parties is material to determine
the question of whether elements of either equi-
table estoppel and laches were met and whether
the defenses should be applied to bar recovery.
Accordingly, we hold that the trial court entered
summary judgment prematurely on these 
equitable defenses.

CONCLUSION

¶35 Property abandoned by order of the
bankruptcy court is no longer property admin-
istered by the bankruptcy estate and jurisdic-
tion over the property is relinquished.48 Because
the bankruptcy court lacks authority to order a
sale of the property after abandonment, a post-
abandonment property conveyance by the
debtor will not qualify as a “judicial sale” under
12 O.S. 2001 §93.49

¶36 Summary judgment is proper only when
the pleadings, affidavits, depositions, admis-
sions or other evidentiary material establish
that there is no genuine issue as to any material
fact, and that the moving party is entitled to
judgment as a matter of law.50 Collectively, the
facts raise issues of material questions of fact
regarding whether Sullivan received the bene-
fits of the conveyance or made the conveyance
with full knowledge of the purpose and source
of the benefits. Because the evidentiary materi-
als are not dispositive of the material questions
of fact regarding the application of estoppel

under 16 O.S. 2001 §11,51 or the application of
the equitable defenses of laches and estoppel,
the trial court entered summary judgment pre-
maturely.

CERTIORARI PREVIOUSLY GRANTED;
THE COURT OF CIVIL APPEALS OPINION

IS VACATED;
TRIAL COURT REVERSED AND CAUSE

REMANDED.

Watt, C.J., Winchester, V.C.J., Lavender, J., Har-
grave, J., Kauger, J., Edmondson, J., Taylor, J.,
Colbert, J., concur.

Opala, J., concurs in result.

1. Title 11 U.S.C.A. §554 provides:
“(a) After notice and a hearing, the trustee my abandon any prop-
erty of the estate that is burdensome to the estate or that is of
inconsequential value and benefit to the estate.
(b) On request of a party in interest and after notice and a hearing,
the court may order the trustee to abandon any property of the
estate that is burdensome to the estate or that is inconsequential
value and benefit to the estate.
(c) Unless the court orders otherwise, any property scheduled
under section 521(1) of this title not otherwise administered at the
time of the closing of a case is abandoned to the debtor and
administered for purposes of section 350 of this title.
(d) Unless the court orders otherwise, property of the estate that
is not abandoned under this section and that is not administered
in the case remains property of the estate.”

2. Id.
3. In re Bray, 288 B.R. 305, 306 (S.D. Ga 2001); In re Argiannis, 156

B.R. 683, 687 (M.D. Fla. 1993); In re Dewsnup v. Timm, 908 F.2d 588, 590
(10th Cir. 1990), cert. granted. 111 S.Ct. 949, 498 U.S. 1081, 112 L.Ed.2d
1038, affirmed 112 S.Ct. 773, 502 U.S. 410, 116 L.Ed.2d 903; In re
McGowan, 95 B.R. 104, 105 (N.D. Iowa 1988) [Nor does abandonment
constitute a sale or exchange that could trigger tax liability.]. Normally,
abandonments, once completed, are irrevokable even if there is a subse-
quent discovery that the property has greater value than previously
believed. In re Figlio, 193 B.R. 420, 422 (D.N.J. 1996); In re McGowan,
this note, supra; In re Wornell, 70 B.R. 153, 154 (W.D. Mo. 1986).

4. Title 12 O.S. 2001 §93 provides in pertinent part:
“Action for the recovery of real property, or for the determination
of any adverse right or interest therein, can only be brought with-
in the periods hereinafter prescribed, after the cause of action shall
have accrued, and at no other time thereafter:
(1) An action for the recovery of real property sold on execution or
for the recovery of real estate partitioned by judgment in kind, or
sold, or conveyed pursuant to partition proceedings, or other
judicial sale, or an action for the recovery of real estate distrib-
uted under decree of district court. . . within five (5) years after the
date of the recording of the date made in pursuance of the sale or
proceeding. . .
(4) An action for the recovery of real property not hereinbefore
provided for, within fifteen (15) years. . . .” (Emphasis supplied.)

5. The deed dated September 19, 1985, lists the grantors as Grace E.
Jones, a widow; Melborn C. Jones and Barbara F. Jones, husband and
wife; and Harold Lavon Jones and Macella A. Jones, one and the same
person as Marcella A. Jones, husband and wife.

6. On March 13, 1992, the father, who is not a named defendant in
this cause, issued a cashiers check in the amount of $74,932.84 to Carter
County Abstract Company, Inc.

7. The March 26, 2002, deed provides in pertinent part:

“THIS SPECIAL WARRANTY DEED is made this 26th day of March
2002, between BUCKHORN RANCH PARTNERSHIP, a Texas general
partnership, erroneously identified in deed recorded in Volume 369,
Page 110 of the Deed Records of Murray County, Oklahoma as Buck-
horn Ranch Partnership I, a Texas limited partnership, by and through
its general partners Joe P. Sullivan and Mark J. Sullivan, assignee and
successor-in-interest to Walt Sullivan (herein the ‘Grantor’), and BH
RANCH, LTD., a Texas limited partnership (herein the ‘Grantee’). . .”
(Emphasis in original.).
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8.The original petition is not included in the summary dispostition
record on appeal; however, an amended petition dated December 18,
2002, was included. The response to Sullivan’s motion for summary
judgment filed by BH Ranch and the Bank indicated that the lawsuit
was initially filed on November 21, 2002.

9. Title 16 O.S. 2001 §11 provides:
“Any person or corporation, having knowingly received and
accepted the benefits or any part thereof, of any conveyance,
mortgage or contract relating to real estate shall be concluded
thereby and estopped to deny the validity of such conveyance,
mortgage or contract, or the power or authority to make and exe-
cute the same, except on the ground of fraud; but this section shall
not apply to minors or persons of unsound mind who pay or ten-
der back the amount of such benefit received by themselves.”

10. Although the BH Ranch and the bank use the term “estoppel by
deed” it appears that their argument falls under estoppel to question the
truth of the recital in the deed prohibited by 16 O.S. 2001 §11, see note 9
supra, rather than the doctrine of after-acquired title, also commonly
known as “estoppel by deed.” See, Wood v. Sympson, 1992 OK 90, ¶11,
833 P.2d 1239; Lucas v. Cowan, 1960 OK 260, ¶6, 357 P.2d 976; Grisham
v. Southland Royalty Co., 1958 OK 248, ¶0, 332 P.2d 1099; Weaver v.
Drake, 1920 OK 328, ¶0, 193 P. 45.

11. The order overruling the plaintiff’s motion for new trial was
filed March 29, 2003. Attached to Sullivan’s motion for new trial were
additional exhibits which were not before the trial court when it con-
sidered the motion for summary judgment. As part of the order over-
ruling the new trial motion, the new exhibits were stricken by the trial
judge and are not considered on appeal.

12. The action commenced by Sullivan was brought as a party oust-
ed of possession, but claiming title and right of possession. A party hav-
ing title to property and claiming right of possession obtains relief by an
action at law in ejectment provided by 12 O.S. 2001 §1142. Krosmico v.
Pettit, 1998 OK 90, ¶2, 968 P.2d 345; Todoroff v. Burton, 1985 OK 74, ¶7,
719 P.2d 456. Title 12 O.S. 2001 §1142 provides:

“In actions for the recovery of real property, it shall be necessary
for the plaintiff to set forth in detail the facts relied upon to estab-
lish his claim, and to attach to his petition copies of all deeds or
other evidences of title, as in actions upon written contracts; and
he must establish the allegations of his petition, whether answer
be filed or not.”

In addition, Sullivan requests that title to the property be quieted in
him. An equitable action to quiet title is brought under 12 O.S. 2001
§1141. Krosmico v. Pettit, this note, supra; Todoroff v. Burton, this note,
supra. Title 12 O.S. 2001 §1141 provides in pertinent part:

“A. An action may be brought by any person in possession, by
himself or tenant, of real property against any person who claims
an estate or any interest therein adverse to the person bringing the
action for the purpose of determining such adverse estate or inter-
est, and such action may be joined with an action to recover pos-
session of such real property by any person not in possession. The
person or persons bringing such action shall not be required to
allege the particular estate or interest claimed adversely by the
person or persons against whom the action is brought, but may
allege that the defendants’ claim is adverse to that of the plaintiffs.
. . .”

In the trial court and on appeal, Sullivan’s claims were argued as being
barred by the statute of limitations of 12 O.S. 2001 §93(1), see note 4,
supra. The exact nature and extent of Sullivan’s possession of the prop-
erty over the years, and that of the opposing parties is not clear from the
record. The defense of the statute of limitations is treated as an affirma-
tive defense, rather than as a jurisdictional question, and is not inde-
pendently reviewed by the Court. Lamson & Sessions v. Doyle, 2002 OK
89, ¶9, 61 P.3d 215. Accordingly, we neither accept nor reject the correct-
ness of the parties views, and our application of the statute of limita-
tions is based merely upon how today’s controversy was framed by the
parties.

13. Title 12 O.S. 2001 §93(1), see note 4, supra.
14. Title 11 U.S.C.A. §554 provides:

“(a) After notice and a hearing, the trustee my abandon any prop-
erty of the estate that is burdensome to the estate or that is of
inconsequential value and benefit to the estate.
(b) On request of a party in interest and after notice and a hearing,
the court may order the trustee to abandon any property of the
estate that is burdensome to the estate or that is inconsequential
value and benefit to the estate.
(c) Unless the court orders otherwise, any property scheduled
under section 521(1) of this title not otherwise administered at the
time of the closing of a case is abandoned to the debtor and
administered for purposes of section 350 of this title.

(d) Unless the court orders otherwise, property of the estate that
is not abandoned under this section and that is not administered
in the case remains property of the estate.”

15. Id.
16. In re Bray, see note 3, supra; In re Argiannis, see note 3, supra; In

re Dewsnup v. Timm, see note 3, supra; In re McGowan, see note 3,
supra. Normally, abandonments, once completed, are irrevokable even
if there is a subsequent discovery that the property has greater value
than previously believed. In re Figlio, see note 3, supra; In re McGowan,
note 3, supra; In re Wornell, see note 3, supra.

17. In the Matter of Bray, see note 3, supra; In re Argiannis; see note
3, supra; In re Dewsnup v. Timm, see note 3, supra.

18. Title 12 O.S. 2001 §93, see note 4, supra. We note that in this
cause, the bankruptcy court also issued an order finding that Sullivan’s
sale of the ranch would not violate the automatic stay previously issued
by the court. Had the sale violated the automatic stay, it would have
been void. See, United States through Farmers Home Administration v.
Hobbs, 1996 OK 77, ¶5, 921 P.2d 338.

19. Title 16 O.S. 2001 §11, see note 9, supra.
20. Bogart v. Caprock Communications Corp., 2003 OK 38, ¶20, 69

P.3d 266; Prichard v. City of Oklahoma City, 1999 OK 5, ¶19, 975 P.2d
914; Krokowski v. Henderson Nat’l Corp., 1996 OK 57, ¶8, 917 P.2d 8.

21. Green v. Harris, 2003 OK 55, ¶11, 70 P.3d 866; K & K Food Ser-
vices, Inc. v. S & H, Inc., 2000 OK 31, ¶16, 3 P.3d 705; Phelps v. Hotel
Management, Inc., 1996 OK 114, ¶7, 925 P.2d 891.

22. Green v. Harris, see note 21, supra; Prichard v. City of Oklahoma
City, see note 20, supra; Carris v. John R. Thomas & Associates, 1995 OK
33, ¶16, 896 P.2d 522

23. Jones v. Alpine Investment, Inc., 1987 OK 113, ¶13, 764 P.2d 513
Polk v. Unknown Trustees, Successors, & Assigns of Three-In-One Oil &
Gas Co., 1956 OK 154, ¶7, 298 P.2d 432; James v. Unknown Trustees, Etc.,
1950 OK 202, ¶0, 220 P.2d 83. See also, City of Ardmore v. Knight, 1954
OK 101,¶7, 270 P.2d 325 [Must be grantee who is capable of taking and
holding title in his own right or as trustee.].

24. A grantor is not necessarily estopped from showing that the sup-
posed legal entity did not exist to avoid the deed. Jones v. Alpine Invest-
ment, Inc., see note 23, supra; Polk v. Unknown Trustees, Successors, &
Assigns of Three-In-One Oil & Gas Co., see note 23, supra; James v.
Unknown Trustees, Etc., see note 23, supra. The existence of a corpora-
tion or its corporate powers is ordinarily permitted to only be called into
questioned by the state. However, the doctrine of estoppel to deny a cor-
porate existence may not be invoked, unless the corporation had at least
a de facto existence. James v. Unknown Trustees, Etc., see note 23, supra.

25. Because we determine that summary judgment was premature,
we express no opinion on whether the deed in question was intended as
a conveyance to a non-existing legal entity or whether it was in fact a
mere unintentional scrivener’s error mistakenly conveying it to the
wrong entity.

26. Title 16 O.S. 2001 §11, see note 9, supra.
27. Although caselaw mostly refers to “knowledge” as a “knowl-

edge of all the facts,” in Mayer v. Pettigrew, 1954 OK 202, ¶9, 272 P.2d
411, the Court explained that knowingly the statute means “with knowl-
edge of the purpose and source of such benefits.” Mayer, involved a lit-
igant who was not estopped to challenge the validity of a deed where
the litigant thought the payments were tax refunds rather than pay-
ments for the land.

28. Burke Aviation Corp. v. Alton Jennings Co., 1962 OK 217, ¶15,
377 P.2d 578 [Estoppel applied to vendor accepting benefits under void
contract.]; Allred v. Royalty Owners Ass’n, 1950 OK 69, ¶15, 216 P.2d
281[After receiving and retaining benefits, estopped to deny deed.]; Gal-
loway v. Loffland, 1930 OK 197, ¶15, 289 P. 774 [Estoppel applied to
challenge validity of conveyance where party attacking knowingly
received and accepted the benefits and proceeds.]; McMillan v. Pawnee
Petroleum Corp., 1931 OK 472, ¶31, 1 P.2d 775 [Grantors who accepted
benefit of conveyance to foreign corporation which had not complied
with domestication statutes, estopped to deny capacity of corporation to
take title.]; Hull v. Teafatiller, 1930 OK 86, ¶0, 286 P.799 [Party who with
knowledge voluntarily retained for over two years pro rata share of par-
tition sale proceeds affirmed the validity of the judgment.]; Key v. Mid-
land Savings & Loan Co., 1930 OK 409, ¶12, 291 P. 573 [Evidence that
mortgagor knowingly accepted proceeds of mortgage admissable to
establish estoppel to deny validity of mortgage.]; Gypsy Oil Co. v.
Karns, 1924 OK 1057, ¶0, 236 P. 608 [One who conveyed working inter-
est in nonassignable lease was estopped because accepted benefits for
several years during time impediment to assignability was removed.];
Yeldell v. Bank of Elmer, 1923 OK 864, ¶3, 221 P. 422 [Plaintiff who insist-
ed on full satisfaction of judgment was estopped to challenge the valid-
ity of alleged void sheriff’s sale.]; Avey v. Van Voorhis, 1914 OK 196, ¶12,
140 P. 615 [Son who kept proceeds of sale for 11 years before challeng-
ing alleged void tax deed was estopped to challenge deed.]. But see,
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Miller v. Robberson, 1951 OK 21, ¶8, 227 P.2d 654 [Estoppel inapplicable
to defendant challenging alleged void tax deed where no benefit was
received.]; Standard Savings & Loan Ass’n v. Action, 1936 OK, ¶11, 63
P.2d 15 [Statute inapplicable to husband who was not a part of the chal-
lenged transaction.]; Moroney v. Tannehill, 1923 OK 799, ¶¶20-21, 215 P.
938 [Inapplicable to land of minors sold by guardian, if tender back pur-
chase price with interest and permanent improvements. Nor is void sale
of restricted Indian lands subject to ratification, approval, adoption or
any other theory because such conveyance cannot be cured of its infir-
mity.].

29. Title 16 O.S. 2001 §11, see note 9, supra.
30. An action to quiet title is one of equitable cognizance. Caywood

v. January, 1969 OK 87, ¶17, 455 P.2d 49. An action to rescind or cancel
an instrument of conveyance is of equitable cognizance. Easterling v.
Ferris, 1982 OK 99, ¶16, 651 P.2d 677; Clovis v. Clovis, 1969 OK 170, ¶5,
460 P.2d 878; Chapman v. Chapman, 1965 OK 48, ¶6, 400 P.2d 831.

31. Lacy v. Wozencraft, 1940 OK 383, ¶12, 105 P.2d 781.
32. Hoar v. Aetna Casualty & Surety Co., 1998 OK 95, ¶13, 968 P.2d

1219; Apex Siding & Roofing Co. v. First Federal Savings & Loan Assoc.
of Shawnee, 1956 OK 195, ¶6, 301 P.2d 352.

33. First State Bank v. Diamond Plastics Corp., 1995 OK 21, ¶40, 891
P.2d 1262; Cleveland Trust Co. v. State ex rel. Hunt, 1976 OK 135, ¶9, 555
P.2d 594;

34. Hoar v. Aetna Casualty & Surety Co., see note 32, supra; First
State Bank v. Diamond Plastics Corp., see note 33, supra.

35. First State Bank v. Diamond Plastics Corp., see note 33, supra.
36. Burdick v. Independent School Dist. No., 52 of Oklahoma Coun-

ty, 1985 OK 49, ¶13, 702 P.2d 48; Midland Mortg. Co. v. Sanders England
Investments, 1984 OK 10, ¶6, 682 P.2d 748; Walker & Withrow, Inc. v.
Haley, 1982 OK 107, ¶7, 653 P.2d 191.

37. Smith v. Baptist Foundation of Oklahoma, 2002 OK 57, ¶8, 50
P.3d 1132; Sooner Federal Savings & Loan Ass’n v. Smoot, 1995 OK 31,
¶21, 894 P.2d 1082; Olansen v. Texaco, Inc., 1978 OK 139, ¶34, 587 P.2d
976.

38. Smith v. Baptist Foundation of Oklahoma, see note 37, supra;
Phelan v. Roberts, 1938 OK 139, ¶14, 77 P.2d 9; Nickel v. Janda, 1923 OK
944, ¶0, 242 P. 264.

39. Smith v. Baptist Foundation of Oklahoma, see note 37, supra;
Olansen v. Texaco, Inc., see note 37, supra; Marshall v. Amos, 1968 OK
86, ¶0, 442 P.2d 500;

40. Smith v. Baptist Foundation of Oklahoma, see note 37, supra;
Sooner Federal Savings & Loan Ass’n v. Smoot, see note 37, supra;
Nadel v. Zeligson, 1952 OK 278, ¶17, 252 P.2d 140.

41. Smith v. Baptist Foundation of Oklahoma, see note 37, supra;
Clark v. Unknown Heirs, 1989 OK 145, ¶4, 782 P.2d 1384; Phelan v.
Roberts, see note 38, supra.

42. Smith v. Baptist Foundation of Oklahoma, see note 37, supra;
Walker v. Oak Cliff Volunteer Fire Protection Dist., 1990 OK 31, ¶15, 807
P.2d 762; Nadel v. Zeligson, see note 40, supra.

43. Smith v. Baptist Foundation of Oklahoma, see note 37, supra;
Walker v. Oak Cliff Volunteer Fire Protection Dist., see note 42, supra;
Phelan v. Roberts, see note 38, supra.

44. Smith v. Baptist Foundation of Oklahoma, see note 37, supra;
Clark v. Unknown Heirs, see note 41, supra.

45. Merritt v. Merritt, 2003 OK 68, ¶16, 73 P.3d 878, cert. denied 124
S.Ct., 820, 540 U.S. 1049, 157 L.Ed.2d 697 (2003).

46. Dunavant v. Evans, 1942 OK 162, ¶10, 127 P.2d 190; Nickel v.
Janda, see note 38, supra.

47. The deed filed by Buckhorn Ranch Partnership acknowledges
that the deed between Sullivan and Partnership I erroneously identified
Partnership I as a grantee, see note 7, supra.

48. In the Matter of Bray, see note 3, supra; In re Argiannis; see note
3, supra; In re Dewsnup v. Timm, see note 3, supra.

49. Title 12 O.S. 2001 §93, see note 4, supra.
50. Bogart v. Caprock Communications Corp., see note 20, supra;

Prichard v. City of Oklahoma City, see note 20, supra; Krokowski v.
Henderson Nat’l Corp., see note 20, supra.

51. Title 16 O.S. 2001 §11, see note 9, supra.

2005 OK 42

IN THE MATTER OF THE
REINSTATEMENT OF CARTER BANDY TO
MEMBERSHIP IN THE OKLAHOMA BAR

ASSOCIATION AND TO THE ROLL OF
ATTORNEYS.

SCBD No. 4924. June 13, 2005

ORDER

On de novo examination of the paperwork on
file and of the transcript and record of proceed-
ings before the Professional Responsibility Tri-
bunal's assigned trial panel, the court finds that
the applicant established by clear and convinc-
ing proof that:

(1) he is a person of ethical fitness,

(2) he has not engaged in the unauthorized
practice of law since 8 September 2003,
when his name was stricken from the
Roll of Attorneys for noncompliance
with mandatory continuing legal 
education requirements and for 
non-payment of dues, and

(3) the applicant has completed the 
Professional Responsibility Tribunal's
recommended hours of continuing legal
education and is sufficiently abreast of
intervening changes in the law to quali-
fy for reinstatement 
without examination.

The applicant's license to practice law in the
State of Oklahoma shall stand reinstated 
upon payment of the assessed costs of this 
proceeding in the sum of $727.51.

DONE BY ORDER OF THE SUPREME
COURT IN CONFERENCE THIS 13th DAY
OF JUNE, 2005.

/s/
Joseph M. Watt
CHIEF JUSTICE

Watt, C.J., Winchester, V.C.J. and Lavender,
Opala, Kauger, Edmondson, Taylor and 
Colbert, JJ., concur.

Hargrave, J., concurs in part and dissents in
part.

2005 OK 43

IN THE MATTER OF OKLAHOMA
SUPREME COURT RULES, 12, Ch.15, App.1

SCAD No. 2005-56. June 13, 2005

ORDER

Rules 1.4(e), 1.13 and 1.177(a), of Oklahoma
Supreme Court Rules, 12, Ch. 15, App.1, are
hereby amended to provide as shown below.

Rule 1.4(e) is amended to provide:
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(e) Scope of Rule 1.4(c). Rule 1.4(c) applies
to petitions in error in appeals from the Dis-
trict Courts; petitions in error in all appeals
from the Corporation Commission, and
other tribunals, including but not limited to,
the Tax Commission, Banking Board, State
Banking Commissioner, and the Court of
Tax Review; to petitions to review orders of
the Workers’ Compensation Court in the
Supreme Court, to petitions for certiorari to
review opinions of the Court of Civil
Appeals, to petitions for certiorari to review
certified interlocutory orders of the District
Courts, and to rehearing petitions to the
Court of Civil Appeals as well as to the
Supreme Court.

Rule 1.13 is amended to provide:

(a) Petition. Applications for a rehearing
and a brief in support thereof, unless other-
wise ordered by the Court, shall be made by
petition to the Court, signed by counsel,
and filed with the Clerk within twenty (20)
days from the date on which the opinion in
the cause is filed. The mailbox rule, extend-
ed to various papers by the terms of Rule
1.4 (c) and 1.4(e), applies to rehearing peti-
tions to the Supreme Court. No oral argu-
ment on a petition for rehearing shall be
allowed except upon order of the Court. No
petition for rehearing shall be filed or con-
sidered without proof of service.

Rule 1.177(a) is amended to provide:

(a) Petition, Brief, and Time to File. A party
who is aggrieved by a decision of the Court of
Civil Appeals may file one petition for rehear-
ing combined with brief in its support. On good
cause being shown, a party may be allowed to
supplement the brief on rehearing, but not more
than one petition for rehearing may be present-
ed by any party. The time for filing a petition for
rehearing shall be the same as that prescribed
by filing a petition for a rehearing in the
Supreme Court. See Rule 1.13. The mailbox rule,
extended to various papers by the terms of Rule
1.4 (c) and 1.4(e), applies equally to rehearing
petitions to the Court of Civil Appeals. The time
shall run from the date the opinion is filed. An
application for an extension of time to file a
petition for rehearing and brief in support
thereof is governed by Rule 1.13.

DONE BY THE SUPREME COURT IN 
CONFERENCE THIS 13TH DAY OF JUNE,
2005.

/s/
Joseph M. Watt
CHIEF JUSTICE

ALL JUSTICES CONCUR.

2005 OK 44

IN THE MATTER OF THE APPLICATION
OF THE OKLAHOMA CAPITOL

IMPROVEMENT AUTHORITY STATE
FACILITIES REVENUE BONDS, SERIES

2005 (CAPITOL DOME PROJECT)

No. 101,659. June 14, 2005

ORIGINAL PROCEEDING TO DETERMINE
VALIDITY OF PROPOSED STATE FACILITIES

REVENUE BONDS

¶0 The Oklahoma Capitol Improvement
Authority resolved to issue state facilities rev-
enue bonds in the amount of $5 million, pur-
suant to 73 O.S.Supp.2004, §306, enacted in the
second regular session of the 49th Oklahoma
Legislature in 2004. The Authority filed an
application in this Court seeking approval of
the proposed bonds, asserting that the Legisla-
ture authorized issuance of the bonds to pay for
the Oklahoma State Capitol Dome project and
that the bonds, when issued, will constitute a
self-liquidating obligation.

APPLICATION FOR APPROVAL OF
$5,000,000.00 OKLAHOMA CAPITOL
IMPROVEMENT AUTHORITY STATE

FACILITIES REVENUE BONDS, SERIES 2005
GRANTED.

W.A. Drew Edmondson, Attorney General for
the State of Oklahoma, Lynn C. Rogers, Assis-
tant Attorney General, Gary M. Bush, FAGIN,
BROWN, BUSH, TINNEY & KISER, Oklahoma
City, Oklahoma, N. Martin Stringer, Keith D.
Tracy, McKINNEY & STRINGER, Oklahoma
City, Oklahoma, for applicant.

Robert T. Keel, Oklahoma City, Oklahoma, for
protestant, Jerry R. Fent.

Protestant, Edwin Kessler, pro se, Norman,
Oklahoma.

Protestant, Fannie Bates, pro se, Oklahoma City,
Oklahoma.

WINCHESTER, V.C.J.

¶1 The Oklahoma Capitol Improvement
Authority (the Authority), pursuant to 20
O.S.2001, §14.1, applies to this Court for
approval to issue state facilities revenue bonds
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in the amount of $5 million, pursuant to 73
O.S.Supp.2004, §306,1 enacted in the second reg-
ular session of the 49th Oklahoma Legislature
in 2004. The bonds are to reimburse the Okla-
homa Centennial Commemoration Fund, Inc., a
nonprofit 501(c)(3) corporation authorized by
73 O.S.2001, §98.4, for costs advanced to pay for
the dome construction on the State Capitol
Building, which was completed in 2002.

¶2 The 2004 Legislature authorized the
Authority to provide permanent financing for
the balance due on the Dome Project of $5 mil-
lion. In 2003, the same $5 million proposal was
included in an application for approval of $175
million in bonds. The Court disapproved the
bonds because the purpose-of-borrowing
requirement of Okla. Const. art. 10, §16 was not
satisfied. In the Matter of the Application of the
Oklahoma Capitol Improvement Authority, 2003
OK 59, 80 P.3d 109.

¶3 Three protestants challenge the Authori-
ty’s current application for approval of the
bonds. The Authority asserts that the bonds
have been properly authorized, are self-liqui-
dating, will not create a debt prohibited under
Okla. Const. art. 10, §§23, 24 and 25, and that the
proceeds are dedicated to a specific public pur-
pose.

¶4 Title 73 O.S.Supp.2004, §306 provides that
the Authority will issue the bonds to provide
funding for the construction costs associated
with the dome for the State Capitol Building in
a total amount, not to exceed $5 million. The
Authority will hold title to the property and
improvements and will lease the property to the
Oklahoma Capitol Complex and Centennial
Commemoration Commission (Commission).
After final redemption or defeasance of the obli-
gations, title to the property will be transferred
to the Commission. The Legislature’s stated
intention is to appropriate to the Commission
sufficient funds to make the rental payments for
the purpose of retiring the obligations. In its
brief, the Authority asserts that neither appro-
priations, taxes of any kind nor any other funds
or revenues of the State or the Commission are
pledged under the lease agreement or other-
wise pledged to the payment of the bonds. The
Authority continues that the bonds are self-liq-
uidating revenue obligations of the Authority
payable solely from the payments to be made
under the lease agreement by the Commission
and earnings on any accounts created under the
bond resolution. The face of the bonds state that

the bond is not an indebtedness of the State of
Oklahoma, nor an obligation of the State, and
that neither the faith and credit nor the taxing
power of the State or any political subdivision is
pledged or may hereafter be pledged to the
payment of the principal or interest on the
bonds. (Abstract of Record Exhibit “C”)

¶5 Pursuant to 20 O.S.2001, §14.1, this Court
examines the obligations to determine if they
have been properly authorized in accordance
with the law and that when issued, they will
constitute valid obligations in accordance with
their terms. The issues presented to this Court
concerning these bonds are similar, if not 
identical, to issues the Court has previously
examined and decided.

I. CONSTITUTIONALITY

¶6 The protestants raise the issue of the con-
stitutionality of using this particular financing
plan to pay the debt on the dome. Using lease
payments by state agencies to repay bonds
financing a state building, which payments are
made over a number of years, is not new. In
Application of Oklahoma Capitol Improvement
Authority, 1960 OK 207, 355 P.2d 1028, the Court
found this very financing plan to be constitu-
tional. Repeating the reasoning in that case is
unnecessary. This issue was decided forty-five
years ago, and no compelling reason has been
presented to overrule it. In that period of time,
the people of this State have had opportunity to
revise the State’s Constitution, or enact new
statutes prohibiting the practice, either through
their representatives in the Legislature or
through the powers of initiative and referen-
dum. Okla. Const. art. 5, §1. They have not done
so, and this Court will not overrule this long-
standing decision.

II. OKLAHOMA CAPITOL COMPLEX AND
CENTENNIAL COMMEMORATION

COMMISSION

¶7 Protestant Fent argues that the Oklahoma
Capitol Complex and Centennial Commemora-
tion Commission is unconstitutional pursuant
to Okla. Const. art. 4, §1 and art. 5, §23 because
legislators sit on its board. The issue before us is
not the constitutionality of the Commission. It is
the validity of the bond issue. Fent cited In the
Matter of the Application of the Oklahoma Dept. of
Transportation, 2002 OK 74, 64 P.3d 546, which
invalidated bonds because of a violation of the
state constitutional separation of powers provi-
sion. In that case the Legislative Bond Oversight
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Commission (LBOC) and the Contingency
Review Board (CRB) were part of the note-
approval process. The Court held that, in what
should have been an executive function, the
power wielded by the six legislative members
of the LBOC, and the President Pro Tempore of
the Senate and the Speaker of the House in the
CRB was potentially coercive over the executive
branch of government.

¶8 In the case now before this Court, the
Commission leases the property and in the
future may receive title to it. Fent does not show
this Court how that affects the validity of the
issuance of the bonds. He does not show how
the Commission has any part in the bond
approval process. He does not reference the
four criteria set out in the Department of Trans-
portation case used to decide separation of pow-
ers issues. In the Matter of the Application of the
Oklahoma Dept. of Transportation, 2002 OK 74,
¶13, 64 P.3d at 549. We need not consider propo-
sitions of error unsupported by convincing
argument or authority, unless it is apparent
without further research that they are well
taken. S.W. v. Duncan, 2001 OK 39, ¶31, 24 P.3d
846, 857.

¶9 Fent also argues that the Commission lacks
authority for any of the bond transactions pro-
posed. Once again, the Commission will be
making lease payments pursuant to 73
O.S.Supp.2004, §306. He fails to cite legal
authority showing how this alleged lack of
statutory authority affects the validity of the
bonds.

III. THE $5 MILLION EXISTING DOME
DEBT

¶10 Fent states that the $5 million bond issue
is to repay an existing debt. He argues that
repayment of an existing debt is illegal and
unconstitutional. He claims that the bond issue
was not previously approved by the Council of
Bond Oversight and that it must be pursuant to
62 O.S.2001, §695.1 and this Court’s holding in
In Re Oklahoma Dept. of Transportation, 2002 OK
74, 64 P.3d 546. He asserts that the proceeds
raised by the bond issue will repay a loan from
a private corporation, the Oklahoma Centenni-
al Commemorative Fund, Inc., and that such a
loan and repayment of the loan is illegal.

¶11 The Authority specifically states that the
proceeds of the bonds will be used by the Com-
mission to reimburse the Oklahoma Centennial
Commemoration Fund, Inc., (the Foundation) a

nonprofit 501(c)(3) corporation authorized by
73 O.S.2001, §98.4.2 The debt already exists. The
issue is whether the bonds may be used to
repay the Foundation for the previously exist-
ing debt. The Authority’s brief claims that the
Foundation advanced $5 million to the Okla-
homa Department of Central Services (DCS) in
2002 for the Dome Project. The Foundation and
the Commission raised substantial additional
funds from private donations for the Dome Pro-
ject. A portion of the donations was pledged to
and used to pay permanent financing bonds
and a portion was used directly for construction
costs. All of the funds for the Dome Project were
made available to DCS and used for dome con-
struction costs. The Authority argues that the
fact that it might appear that a private entity
may receive benefits from a transaction does
not nullify the public purpose of the project, cit-
ing Way v. Grand Lake Association, 1981 OK 70,
365 P.2d 1010, 1016, and Application of Oklahoma
Capitol Improvement Authority, 1960 OK 207, 355
P.2d 1028, 1032.

¶12 The fact that the Dome Project serves a
public purpose cannot be questioned. It sits on
top of the State’s Capitol Building. Public bene-
fits flowing to the State are sufficient to satisfy
constitutional provisions that prohibit benefit-
ing private corporations. In Re: Oklahoma Capitol
Improvement, 1998 OK 25, ¶51, 958 P.2d 759, 775.
As the Authority correctly claims, reimburse-
ment of a third party for costs advanced in con-
struction of a public project has previously been
approved by the Court. Application of Oklahoma
Turnpike Authority, 1950 OK 208, ¶¶48, 49, 221
P.2d 795, 807. Fent’s attempts to distinguish this
case are unpersuasive. He cites cases where the
initial debts were illegal,3 or where the bonds
issued were used to pay defaulted debts owed
to private creditors.4

IV. DUAL OFFICE HOLDING OF J. BLAKE
WADE

¶13 Fent alleges that the dual office holding of
J. Blake Wade with both the Commission and
the Foundation may create a conflict of interest
and make all transactions null and void. Fent’s
assertions are based on mere speculation and
are therefore insufficient to invalidate the bond
issue.

V. MISCELLANEOUS ALLEGATIONS

¶14 Other allegations to invalidate the bond
issue have been made by the protestants that
are irrelevant to validity of the bonds in the case
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before us or unsupported by convincing argu-
ment or authority.5 S.W. v. Duncan, 2001 OK 39,
¶31, 24 P.3d 846, 857.

VI. CONCLUSION

¶15 The proposed bond issue is consistent
with Fent v. Oklahoma Capitol Improvement
Authority, 1999 OK 64, 984 P.2d 200, and has
avoided the objectionable lack of specificity that
led to the denial of the bond issue in In Re:
Application of Oklahoma Capitol Improvement
Authority, 2003 OK 59, 80 P.3d 109. The protes-
tants have advanced no legally or factually sup-
portable reasons to disapprove the application.
Accordingly, the application is granted.6

APPLICATION FOR APPROVAL OF
$5,000,000.00 OKLAHOMA CAPITOL
IMPROVEMENT AUTHORITY STATE

FACILITIES REVENUE BONDS, SERIES 2005
GRANTED.

CONCUR: WATT, C.J., WINCHESTER, V.C.J.,
KAUGER, EDMONDSON, TAYLOR, COL-
BERT, JJ.

DISSENT: LAVENDER (JOINS OPALA, J.),
HARGRAVE, OPALA, JJ.

1. Title 73 O.S.Supp.2004, §306 provides:
“A. In addition to any other authorization provided by law, the
Oklahoma Capitol Improvement Authority is authorized to issue
obligations to provide funding for construction costs associated
with the dome for the State Capitol building in a total amount not
to exceed Five Million Dollars ($5,000,000.00).
“B. The Authority may hold title to the property and improve-
ments until such time as any obligations issued for this purpose
are retired or defeased and may lease the property and improve-
ments to the Oklahoma Capitol Complex and Centennial Com-
memoration Commission. Upon final redemption or defeasance
of the obligations created pursuant to this section, title to the
property and improvements shall be transferred from the Okla-
homa Capitol Improvement Authority, to the Oklahoma Capitol
Complex and Centennial Commemoration Commission.
“C. For the purpose of paying the costs for construction of the real
property and improvements, and providing funding for the proj-
ect authorized in subsection A of this section, and for the purpose
authorized in subsection D of this section, the Authority is hereby
authorized to borrow monies on the credit of the income and rev-
enues to be derived from the leasing of such property and
improvements and, in anticipation of the collection of such
income and revenues, to issue negotiable obligations in a total
amount not to exceed Five Million Dollars ($5,000,000.00) whether
issued in one or more series. The Authority is authorized to capi-
talize interest on the obligations issued pursuant to this section for
a period of not to exceed one year from the date of issuance. For
subsequent fiscal years, it is the intent of the Legislature to appro-
priate to the Oklahoma Capitol Complex and Centennial Com-
memoration Commission sufficient monies to make rental pay-
ments for the purpose of retiring the obligations created pursuant
to this section. To the extent funds are available from the proceeds
of the borrowing authorized by this subsection, the Oklahoma
Capitol Improvement Authority shall provide for the payment of
professional fees and associated costs related to the project
authorized in subsection A of this section.
“D. The Authority may issue obligations in one or more series and
in conjunction with other issues of the Authority. The Authority is
authorized to hire bond counsel, financial consultants, and such
other professionals as it may deem necessary to provide for the
efficient sale of the obligations and may utilize a portion of the

proceeds of any borrowing to create such reserves as may be
deemed necessary and to pay costs associated with the issuance
and administration of such obligations.
“E. The obligations authorized under this section may be sold at
either competitive or negotiated sale, as determined by the
Authority, and in such form and at such prices as may be author-
ized by the Authority. The Authority may enter into agreements
with such credit enhancers and liquidity providers as may be
determined necessary to efficiently market the obligations. The
obligations may mature and have such provisions for redemption
as shall be determined by the Authority, but in no event shall the
final maturity of such obligations occur later than thirty (30) years
from the first principal maturity date.
“F. Any interest earnings on funds or accounts created for the pur-
poses of this section may be utilized as partial payment of the
annual debt service or for the purposes directed by the Authority.
“G. The obligations issued under this section, the transfer thereof
and the interest earned on such obligations, including any profit
derived from the sale thereof, shall not be subject to taxation of
any kind by the State of Oklahoma, or by any county, municipal-
ity or political subdivision therein.
“H. The Authority may direct the investment of all monies in any
funds or accounts created in connection with the offering of the
obligations authorized under this section. Such investments shall
be made in a manner consistent with the investment guidelines of
the State Treasurer. The Authority may place additional restric-
tions on the investment of such monies if necessary to enhance the
marketability of the obligations.
“I. Insofar as they are not in conflict with the provisions of this
section, the provisions of Section 151 et seq. of Title 73 of the Okla-
homa Statutes shall apply to this section.”
“J. No obligations may be issued pursuant to this section until
such obligations have been approved by the Supreme Court pur-
suant to Section 14.1 of Title 20 of the Oklahoma Statutes.

2. 73 O.S.2001, §98.4 provides:
“A. There is hereby authorized the creation of a not-for-profit cor-
poration to raise funds and to assist in the implementation of the
master plan relating to the centennial commemoration of Okla-
homa’s statehood in 1907.
“B. The board of directors of the corporation authorized in sub-
section A of this section is authorized to select a name for the cor-
poration. The board shall choose its own chairperson.
“C. After proper incorporation, the not-for-profit corporation is
authorized and directed to apply for tax-exempt status under Sec-
tion 501(c)(3) of the Internal Revenue Code (26 U.S.C., Section
501(c)(3)).
“D. In addition to funds received from the general public or other
public and private sources, the not-for-profit corporation may
receive funds from state agencies at such times and in such
amounts as may be appropriated by the Legislature for the Okla-
homa centennial or made available to the corporation from state
agencies from their sources of revenue.
“E. Costs to underwrite activities related to the commemoration
of the Oklahoma centennial may be borne from revenues of the
not-for-profit corporation.
“F. Upon the incorporation, the not-for-profit corporation shall be
authorized to hire staff and name advisory groups or steering
committees as necessary to assist in the centennial commemora-
tion pursuant to the Oklahoma Centennial Act.”

3. In re Town of Afton, 1914 OK 537, 144 P. 184 and Excise Board Of
Carter County v. Chicago, R. I. & P. Ry. Co., 1931 OK 583, 3 P.2d 1037.

4. Rollow v. City of Ada, 1990 OK 59, 794 P.2d 1211 and State ex rel.
Hettel v. Security Nat. Bank & Trust Co. in Duncan, 1996 OK 53, 922 P.2d
600.

5. Complaints include: that the Dome Project was completed out-
side the Competitive Bidding Act, even though a more recent statute, 74
O.S.2001, §4109, eff. Nov. 1, 1997, authorizes the exemption; and that
names inscribed inside the Capitol Dome constitute a violation of the
privileges and immunities clause of the State Const. art. 5, §51, and that
those names contain no minority individuals or minority-owned com-
panies; that the Dome will impair homeland security; and that it
requires Oklahomans to pay for a frivolity.

6. Title 20 O.S.2001, §14.1 provides that this Court shall fix the time
for rehearing. Rehearing shall follow Okla.Sup.Ct.R.1.13.

OPALA, J., with whom LAVENDER, J., joins,
dissenting.
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¶1 The court’s opinion approves the bond
issue proposed by the Oklahoma Capitol
Improvement Authority. The indebtedness to be
incurred will be used for repayment of funds
previously advanced by the Centennial Com-
memoration Fund, Inc., to defray the costs of
constructing a dome upon the Capitol building
in Oklahoma City. I am unable to join either in
today’s decision or in the court’s pronounce-
ment of the legal norms that govern this bor-
rowing-of-money transaction.

¶2 The State stands absolutely prohibited from
accepting money lent without prior authoriza-
tion through a vote of the electorate. Art. 10§25,
Okl.Const. A lone court-carved exception of
long standing allows state government to dis-
pense with a vote to borrow money for repay-
ment from self-liquidating projects. Application
of Oklahoma Capitol Improvement Authority, 1960
OK 207, 355 P.2d 1028.

¶3 There was here no antecedent referendum
that approved the loan. The bonded indebted-
ness now before the court will not pass muster
under the narrowly circumscribed judicial
exception. The dome’s use does not generate
money. The funds pledged for the debt’s repay-
ment (from rental receipts) will be derived sole-
ly from anticipated legislative appropriations.
The interposition of lease rentals in an effort to
insulate the real source of repayment from
anticipated legislative appropriations will not
erase from the bonded indebtedness the taint
that fatally clouds its status as a permissible
loan of money. It was neither approved by the
electorate, nor does it qualify as a loan to be
repaid from funds generated by the project’s
own revenue stream that stands dedicated to
liquidation of an incurred obligation. Art. 10
§25, Okl. Const.; Application of Oklahoma
Capitol Imp.Auth., 1998 OK 25, 958 P.2d 759,
779, 780-781 (Opala, J., dissenting).

¶4 I hence recede from today’s decision that
approves the bond issue and from the court’s
pronouncement of the law that governs the loan
transaction in suit.

2005 OK 45

IN THE MATTER OF KENNETH R.
STRONG, Plaintiff/Appellant, v. STATE OF

OKLAHOMA, ex rel. THE OKLAHOMA
POLICE PENSION AND RETIREMENT

BOARD, Defendant/Appellee.

No. 99,408. June 21, 2005

CERTIORARI TO THE COURT OF CIVIL
APPEALS, DIVISION IV

Honorable David M. Harbour, Trial Judge

¶0 The respondent/appellant, Kenneth R.
Strong (Strong/retiree), served over sixteen
years with the Midwest City Police Depart-
ment. Upon his separation, Strong opted to
leave his retirement in the defendant/respon-
dent’s, Oklahoma Police Pension and Retire-
ment Board (Board), retirement program
(OPPRS/Retirement Program), electing a vest-
ed benefit. Board employees informed Strong,
over the phone and in an initial letter, that he
would be eligible to begin drawing his retire-
ment in December of 1999. Nevertheless, when
Strong contacted the Board in early 1999 to ver-
ify the date he would begin receiving benefits,
he was told that the original information was
inaccurate and that he would not be entitled to
benefits until July 23, 2008, when he turned fifty.
Following a hearing, the Board determined that
Strong was prohibited statutorily from receiv-
ing retirement benefits before he reached fifty
years of age. The trial judge, Honorable David
M. Harbour, affirmed. The Court of Civil
Appeals reversed finding that the Board was
equitably estopped from denying benefits. The
clear language of 11 O.S. Supp. 2004 §50-111.1
allows the disbursal of retirement benefits to a
retiree leaving the system and electing a vested
benefit when the retiree reaches fifty years of
age or the date on which the retiree would have
had twenty years of uninterrupted service —
whichever is later. Under the facts presented,
we hold that, where the retiree signed a form
containing the statutory language giving notice
of the age and service requirements preceding
the right to retirement benefits and he acknowl-
edged an awareness of the time restrictions, the
Board is not estopped from denying benefits
despite its originally having given the retiree
incorrect information concerning the date he
was entitled to draw retirement.

CERTIORARI PREVIOUSLY GRANTED;
COURT OF CIVIL APPEALS OPINION
VACATED; TRIAL COURT AFFIRMED;
ORDER OF OKLAHOMA POLICE AND

RETIREMENT BOARD SUSTAINED.

Stephen J. Merrill, Wilson H. Busby, Tulsa,
Oklahoma, for Plaintiff/Appellant,

Steven K. Snyder, Assistant Attorney General,
Wellon B. Poe, Assistant Attorney General,
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Oklahoma City, Oklahoma, for Defendant/
Appellee.

KAUGER, J.:

¶1 We granted certiorari to determine
whether, under the facts presented, the defen-
dant/respondent, Oklahoma Police Pension
and Retirement Board (Board), is estopped from
relying on 11 O.S. Supp. 2004 §50-111.1.1 The
clear, explicit and unmistakable language of the
statute limits the Board’s disbursal of retirement
funds from its retirement program
(OPPRS/Retirement Program) to a retiree leav-
ing the system and electing a vested benefit
before the later of reaching fifty years old or the
date on which the retiree would have had twen-
ty years of uninterrupted service had the
employment continued.

¶2 Here, the respondent/appellant, Kenneth
R. Strong (Strong/retiree), admits signing a
form containing the statutory language giving
notice of the age and service requirements
which preceded the right to retirement benefits
and of being aware of the time restrictions.
Under these facts, we determine that the Board
is not estopped from denying benefits despite
its originally having given the retiree incorrect
information concerning the date he was 
entitled to draw retirement.

FACTS

¶3 Strong became a member of the Retire-
ment Program through his service as a member
of the Midwest City Police Department begin-
ning in December of 1979. In May of 1996, he
received an outside job offer. Before accepting
the offer, the retiree alleges that he spoke with
two Board employees who advised him that, if
he elected a vested option, he would be entitled
to begin drawing retirement benefits in Decem-
ber, 1999. He also received a letter from the
Board’s Executive Director stating that benefits
would begin at the end of 1999. Nevertheless,
when Strong submitted his application for vest-
ed retirement benefits, the form he signed con-
tained language specifically stating that he
would not be entitled to receive benefit pay-
ments until either his fiftieth birthday or the
date he would have had twenty years of credit-
ed service had his employment continued,
whichever occurred later in time. Furthermore,
Strong admitted that he was aware of the limit-
ing “whichever is later” restriction.2 Strong will
turn fifty in 2008 while he would have had

twenty years of service, had he stayed in the
Retirement Program, in December of 1999.

¶4 In March of 1999, Strong contacted the
Board to inquire how returning to police work
would affect his retirement benefits. He alleges
that it was after this contact that he was first
informed that he would not be eligible for ben-
efits until he turned fifty in 2008. The discussion
was followed by a Board letter indicating that
their communication of 1996 contained an error
and advising Strong that the date he would
begin receiving benefits would be July 23, 2008,
rather than December of 1999.

¶5 At the end of the 1999 calendar year,
Strong demanded the payment of retirement
benefits. The Retirement Program refused
asserting that payment would violate the
“whichever is later” rule of 11 O.S. Supp. 2004
§50-111.1.3 On January 17, 2001, the Board deter-
mined that Strong was prohibited statutorily
from receiving retirement benefits before he
reached the age of fifty. The trial judge, Honor-
able David M. Harbour, affirmed in an order
filed on May 20, 2003. The Court of Civil
Appeals reversed finding that the Board was
equitably estopped from denying benefits. It
remanded the cause on December 14, 2004, with
orders for the Board to begin pension benefits
immediately and to reimburse Strong for bene-
fits accruing since December 1, 1999. On Janu-
ary 28, 2005, the last of the certiorari pleadings
were filed. Certiorari was granted on April 25,
2005, to determine Strong’s right to retirement
benefits.

I.

¶6 THE CLEAR LANGUAGE OF 11 O.S.
Supp. 2004 §50-111 ALLOWS THE PAYMENT

OF RETIREMENT BENEFITS ON THE
LATER OF ONE OF TWO OCCURENCES —

THE RETIREE REACHING THE AGE OF
FIFTY OR THE DATE WHEN THE RETIREE
WOULD HAVE HAD TWENTY YEARS OF

UNINTERRUPTED SERVICE. DESPITE THE
RETIREMENT BOARD’S INCORRECT

ADVICE THAT BENEFITS WOULD BEGIN
AT AN EARLIER TIME, A RETIREE,

AWARE OF THE STATUTORY LANGUAGE,
MAY NOT RELY ON ESTOPPEL AS AN
AVENUE TO RECEIVE BENEFITS NOT

AUTHORIZED BY LAW.

¶7 Title 11 O.S. Supp. 2004 §50-111.1 provides
in pertinent part:
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“. . . If the member who has completed ten
(10) or more years of credited service elects
the vested benefit, the member shall be enti-
tled to a monthly retirement annuity com-
mencing on the date the member reaches
fifty (50) years of age or the date the mem-
ber would have had twenty (20) years of
credited service had the member’s employ-
ment continued uninterrupted, whichever
is later. . . .” [Emphasis added.]

The Board argues, and Strong does not dispute,
that the explicit language of 11 O.S. Supp. 2004
§50-111.1 undeniably allows only the disbursal
of retirement benefits to a retiree leaving the
system and electing a vested benefit when the
later of one of two things occurs: 1) the retiree
reaches fifty years of age; or 2) the date on
which the retiree would have had twenty years
of uninterrupted service. Although an officer or
an agency may have implied powers not grant-
ed by statute, implied authority is limited to
that necessary for the due and efficient exercise
of express powers.4 Here, there is no need to
imply any power to carry out the meaning of
the statute.

¶8 A cardinal precept of statutory construc-
tion is that where a statute’s language is plain
and unambiguous, and the meaning clear and
unmistakable, no justification exists for the use
of interpretative devices to fabricate a different
meaning.5 Here, the Legislature has plainly stat-
ed that the later of two dates — one related to
service and one to age — will control the dis-
bursal of benefits. The Retirement Board has no
authority to pay retirement based on any other
formula.6 Nevertheless, Strong asserts that the
Board’s action, in giving him incorrect informa-
tion concerning the date when benefits would
become payable, estops it from relying on the
clear statutory language. We disagree.

¶9 Equitable estoppel is generally understood
to prevent one party from taking a position
which is inconsistent with an earlier action that
places the other party at a disadvantage.7 The
doctrine of estoppel is not ordinarily applicable
to state agencies operating under statutory
authority.8 Public officials performing acts
which exceed their authority may not bind a
public entity.9 Rather, they lack authority to
expand their powers10 and are bound by
mandatory law.11 The rationale for recognizing a
governmental shield from estoppel is to enable
the state to protect public policies and interests
from being jeopardized by judicial orders pre-

venting full performance of legally-imposed
duties.12 Some stronger, more compelling policy
or interest must be advanced before estoppel
may be invoked against either the state or a
public agency.13 Persons dealing with public
officials are charged with notice of the limita-
tions on their powers.14 Generally, estoppel is
not imposed merely where a party is given
incorrect information15 or a mistake occurs.16

¶10 Strong relies on a cause in which we rec-
ognized an exception to the general rules
regarding estoppel and governmental entities,
Burdick v. Independent School District No. 53,
1985 OK 49, 702 P.2d 48. Burdick involved a sit-
uation in which a school district allowed stu-
dents not living in its district to attend its
schools in excess of five years before it correctly
determined that the students actually resided
outside district lines. The school district sought
to have the students reassigned to another facil-
ity. Under the facts presented, this Court deter-
mined that there was a strong public interest in
promoting the continuity of attendance once a
residential status had been honestly established
and that protection of the student’s de facto sta-
tus warranted the imposition of estoppel
against the school district.

¶11 Strong’s position is distinguishable from
the one in which the Burdick students found
themselves. There, the students had been enjoy-
ing the benefits of school attendance for over
five years. Here, Strong has received no benefit
payment. Although we have sympathy with the
economic situation Strong finds himself in,
there is no strong public interest that supports
the payment of early benefits nor is there any
compelling or overriding equitable considera-
tion in favor of the payments. This Court has no
way of discerning whether other retirees have
been given similar misleading or incorrect
information. Instead of supporting the public
interest, allowing the early payment of benefits
might well cause harm to other retirees by
destabilizing the financial status of the Retire-
ment Program.

¶12 In Kinzy v. State ex rel. Oklahoma Fire-
fighters Pension & Retirement System, 2001 OK
24, ¶10, 20 P.3d 818,17 we emphasized that a
public entity dealing with retirement benefits
was prohibited from acting contrary to legally
prescribed standards.18 Although the case did
not deal with the estoppel doctrine, it did rec-
ognize that equity never requires a useless act19
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and that the courts will not order a party to act
illegally.20

¶13 The allowance of payment of benefits
would require us act as a super-legislature by
ordering the Board to pay benefits clearly nei-
ther authorized by law nor anticipated by the
Legislature. This we may not do,21 particularly
where Strong admits his awareness of the statu-
tory payment restrictions.22 Therefore, we hold
that, where the retiree signed a form containing
the statutory language giving notice of the age
and service requirements preceding the right to
retirement benefits and he acknowledged an
awareness of the language, the Board is not
estopped from denying benefits despite its hav-
ing given the retiree incorrect information 
concerning the date he was entitled to draw
retirement.23

CONCLUSION

¶14 The Retirement Board has no authority to
pay retirement benefits to a police officer until
the officer meets the time restrictions of 11 O.S.
Supp. 2004 §50-111.1 To apply estoppel would:
1) require us to ignore the general rule that
estoppel will not lie against the government; 2)
have the effect of granting to the Retirement
Board the power to bind the state merely by
representing that they have the authority to do
so; 3) require us to dismiss the clear, implicit
and unmistakable statutory language; 4) ignore
the fact that the retiree had actual knowledge of
the date restrictions; and 5) send a signal to
potential retirees that 
allegations of the receipt of incorrect informa-
tion might result in benefit payments not
authorized by statute.

¶15 Under these facts, we determine that the
Board is not estopped from denying benefits
despite its originally having given the retiree
incorrect information concerning the date he
was entitled to draw retirement.

CERTIORARI PREVIOUSLY GRANTED;
COURT OF CIVIL APPEALS OPINION
VACATED; TRIAL COURT AFFIRMED;
ORDER OF OKLAHOMA POLICE AND

RETIREMENT BOARD SUSTAINED.

ALL JUSTICES CONCUR.

1. Title 11 O.S. Supp. 2004 §50-111.1(A) provides in pertinent part:
“. . . If the member who has completed ten (10) or more years of
credited service elects the vested benefit, the member shall be
entitled to a monthly retirement annuity commencing on the date
the member reaches fifty (50) years of age or the date the member
would have had twenty (20) years of credited service had the

member’s employment continued uninterrupted, whichever is
later. . . .”

Section 50-111 was first added to the statutory scheme in 1977, two years
before Strong was hired. The provision contained no option for a police
officer, leaving the service prior to twenty years of service, to opt for a
vested benefit. The option to do so first became available under the 1981
version of the statute. Strong’s argument that his retirement benefits
should be governed by the 1981 statute allowing retirees to collect ben-
efits commencing on the “normal retirement date” or the date the mem-
ber would have had twenty years of credited service, whichever was
later, is unconvincing. Strong retired under a 1993 version of the statute.
The quoted language of the 1993 statute and the 2004 statute are identi-
cal. Therefore, references are to the current version. Furthermore, Strong
admits that he was aware of the “whichever is later” condition when he
left the police force in 1996. Admissions in the brief may be regarded as
a supplement to the appellate record. King v. King, 2005 OK 4, ¶16, 107
P.3d 570, Keating v. Edmondson, 2001 OK 110, ¶ 9, 37 P.3d 882; World
Publishing Co. v. White, 2001 OK 48, ¶ 19, 32 P.3d 835; Oklahoma Urban
Renewal Auth. v. Medical Technology & Research Auth. of Oklahoma,
2000 OK 23, ¶ 14, 4 P.3d 677, rehearing denied, (2000). On appeal, Strong
argued that, even if the Board was barred from paying retirement bene-
fits, its payment of compensatory benefits was not prohibited. Strong
did not seek certiorari review of this issue. Nevertheless, the issue may
be addressed here. Rule 1.180(b), 12 O.S. 2001, Ch. 15, App. 1; Hough v.
Leonard, 1993 OK 112, ¶15, 867 P.2d 438. The argument is nothing more
than an attempt to recover relief governed by statute and is unconvinc-
ing. This Court has long recognized that where the rights of parties are
clearly defined and established by law, equity has no power to change
or unsettle such rights. Independent School Dist. No. 89 v. Oklahoma
City Federation of Teachers, 1980 OK 89, ¶23, 612 P.2d 719; Mid-Conti-
nent Casualty Co. v. First Nat’l Bank & Trust Co., 1975 OK 18, ¶34, 531
P.2d 1370; York v. Trigg, 1922 OK 257, ¶0, 209 P. 417. We accord the
administrative agency’s decision great weight [City of Hugo v. State ex
rel. Public Employees Relations Bd., 1994 OK 134, ¶10, 886 P.2d 485] and
may only overturn its decision if it is clearly erroneous in view of the
reliable, material, probative and substantially competent evidence. Title
75 O.S. 2001 §322.

2. See discussion, note 1, supra.
3. Title 11 O.S. Supp. 2004 §50-111.1, see note 1, supra.
4. City of Hugo v. State ex rel. Public Employees Relations Bd., see

note 1, at ¶15, supra; Ledbetter v. Oklahoma Alcoholic Beverage Laws
Enforcement Comm’n, 1988 OK 117, ¶12, 764 P.2d 172; Marley v. Can-
non, 1980 OK 147, ¶10, 618 P.2d 401.

5. Keating v. Edmondson, see note 1 at ¶15, supra; Neer v. State ex
rel. Oklahoma Tax Comm’n, 1999 OK 41, ¶16, 982 P.2d 1071; In re
Guardianship of Campbell, 1966 OK 99, ¶13, 450 P.2d 203.

6. An agency created by statute may not expand its powers on its
own authority. Marley v. Cannon, see note 4, supra; Boydston v. State,
1954 OK 327, ¶19, 277 P.2d 38; Adams v. Professional Practices Comm’n,
1974 OK 88, ¶11, 524 P.2d 932.

7. Oxley v. General Atlantic Resources, Inc., 1997 OK 46, ¶20, 936
P.2d 943; Apex Siding & Roofing Co. v. First Fed. Savings & Loan Ass’n
of Shawnee, 1956 OK 195, ¶6, 301 P.2d 352.

8. State ex rel. Bd. of Regents of University of Oklahoma v. Greer, 204
F.Supp.2d 1292 (W.D.Okla. 2002); Burdick v. Independent School Dist.,
see note 13, infra; Board of Educ. v. Rives, 1974 OK 153, ¶8, 531 P.2d 335.

9. State ex rel. State Ins. Fund v. JOA, Inc., see note 11 at ¶22, infra;
Ashland Oil, Inc. v. Corporation Comm’n, 1979 OK 17, ¶22, 595 P.2d 423;
Lingo-Leeper Lumber Co. v. Carter, 1932 OK 735, ¶0, 17 P.2d 365; Airy
v. Thompson, 1931 OK 770, ¶10, 6 P.2d 445; Casey, Lombard, Young &
Co. v. Hamm, 1916 OK 922, ¶3, 160 P. 878.

10. City of Hugo v. State ex rel. Public Employees Relations Bd., see
note 1 at ¶15, supra; Marley v. Cannon, see note 4, supra; Adams v. Pro-
fessional Practices Comm’n, 1974 OK 88, ¶11, 524 P.2d 932.

11. State ex rel. State Ins. Fund v. JOA, Inc., 2003 OK 84, ¶23, 78 P.3d
534. See also, Pine v. State ex rel. Oklahoma Memorial Hosp., 1996 OK
CIV APP 6, ¶9, 913 P.2d 1375.

12. Burdick v. Independent School Dist., see note 13, infra.
13. Burdick v. Independent School Dist., 1985 OK 49, ¶7, 702 P.2d 48.
14. Ashland Oil, Inc. v. Corporation Comm’n, see note 9, supra; Airy

v. Thompson, see note 9, supra; State ex rel. Comm’s of Land Office, 1948
OK 240, ¶14, 199 P.2d 215.

15. Indiana Nat’l Bank v. State Dept. of Human Services, 1993 OK
101, ¶15, 857 P.2d 53; Ashland Oil, Inc. v. Corporation Comm’n, see note
9, supra. But see, Burdick v. Independent School Dist., note 13, supra.

16. See, State ex rel. Comm’rs of Land Office v. Phillips Petroleum
Co., 1953 OK 395, ¶0, 258 P.2d 1193.

17. In Lockhart v. Teachers’ Retirement Sys., 1998 OK CIV APP 42,
¶¶6-7, 958 P.2d 810, the Court of Civil Appeals recognized that the gen-
eral rules regarding estoppel and governmental entities applied to a sit-
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uation similar to the one presented here, i.e. where a retiree was given
incorrect information by employees of the system.

18. See also, Boydston v. State, see note 6, supra. See also, Special
Indem. Fund v. Prewitt, 1948 OK 104, ¶10, 205 P.2d 306.

19. See also, Parker v. McCauley, 1964 OK 86, ¶9, 393 P.2d 527;
Grady v. Marshall, 1955 OK 285, ¶20, 288 P.2d 1101.

20. See also, McCormack v. Town of Granite, 1995 OK 105, ¶, 913
P.2d 278.

21. City of Tulsa v. State ex rel. Public Employees Relations Bd., 1998
OK 92, ¶18, 967 P.2d 1214; Toxic Waste Impact Group, Inc. v. Leavitt,
1988 OK 20, ¶10, 755 P.2d 626.

22. See, Gammill v. Shackelford, 1970 OK 42, ¶9, 480 P.2d 920.
23. Our determination is consistent with the majority of jurisdic-

tions determining that erroneous information given to a claimant could
not estop the government from denying benefits not otherwise permit-
ted by law. Office of Personnel Mgt. v. Richmond, 496 U.S. 414, 110 S.Ct.
2465, 2471, 110 L.Ed.2d 387 (1990), rehearing denied, 497 U.S. 1046, 111
S.Ct. 5, 111 L.Ed.2d 821 (1990); Schism v. United States, 316 F.3d 1259,
1273 (Fed.Cir. 2002), cert. denied, 539 U.S. 910, 123 S.Ct. 2246, 156 L.Ed.2d
125 (2003); Hein v. Federal Dep. Ins. Corp., 88 F.3d 210, 220 (3rd Cir.
1996), cert. denied, 519 U.S. 1056, 117 S.Ct. 683, 136 L.Ed.2d 608 (1997);
Leon v. Murphy, 988 F.2d 303, 309 (2nd Cir. 1993); Russo v. Health, Wel-
fare & Pension Fund., 984 F.2d 762, 765 (7th Cir. 1993); Jones v. Depart-
ment of Health & Human Services, 843 F.2d 851-52 (5th Cir. 1988); Han-
son v. Office of Personnel Mgt., 833 F.2d 1568 (Fed. Cir. 1987); Rainaldi
v. Public Employees Retirement Bd., 115 N.M. 650, 857 P.2d 761, 768
(1993); Miller v. State Employees’ Retirement Bd., 156 Pa.Cmwlth. 83,
626 A.2d 679, 682 (1993), reconsideration denied, (1993); Withers v. Regis-
ter, 246 Ga. 158, 269 S.E.2d 431-32 (1980); State v. McCarty, 76 Idaho 153,
279 P.2d 879-80 (1955); Board of Control of the Employees’ Retirement
Sys. of Alabama v. Hadden, 854 So.2d 1165, 1169 (Ala.App. 2002); City
of Oakland v. Public Employees Retirement Sys., 95 Cal.App.4th 29, 115
Cal.Rptr.2d 151, 162 (2002), review denied, (2002); Bracero v. McCall, 279
A.D.2d 755, 719 N.Y.S.2d 338 (2001); Fraternal Order of Police v. Board
of Trustees of the Police & Firemen’s Retirement Sys., 340 N.J. Super.
473, 774 A.2d 680, 688-89 (2001); Wallace v. Board of Trustees, 145
N.C.App. 264, 550 S.E.2d 552, 560 (2001), review denied, 354 N.C. 580, 559
S.E.2d 553 (2001); State ex rel. Shumway v. State Teachers Retirement
Fund, 114 Ohio App.3d 280, 683 N.E.2d 70, 76 (1996); Grabicki v. Depart-
ment of Retirement Sys., 81 Wash.App.745, 916 P.2d 452, 458 (1996),
review denied, 130 Wash..2d 1010, 928 P.2d 412 (1996); Clarkson v. Judges’
Retirement Sys., 173 Mich.App. 1, 433 N.W.2d 368, 371 (1989); Chambers
v. Parochial Employees’ Retirement Sys. of Louisiana, 398 So.2d 102, 105
(La.App. 1981), writ denied, 400 So.2d 1382 (La. 1987); O’Neill v. State
Dept. of Treasury, 178 N.J.Super. 211, 428 A.2d 562-63 (1981); Bryson v.
Public Employees Retirement Bd., 45 Or.App 27, 607 P.2d 768, 769-70
(1980); Kellams v. Public School Employees Retirement Bd., 38 Pa.
Cmwlth. 101, 391 A.2d 1139 (Fla.App. 1978), aff’d, 468 Pa. 95, 403 A.2d
1315 (1979); Department of Admin. Div. of Retirement v. Flowers, 356
So.2d 14 (1978), cert. denied, 359 So.2d 1214 (Fla. 1978). The Court of Civil
Appeals aligned itself with the majority in Lockhart v. Teachers’ Retire-
ment Sys. of Oklahoma, see note 17, supra. The appellate court recog-
nized the general rule that estoppel will not lie against the government
in Tice v. Pennington, 2001 OK CIV APP 95, ¶16, 30 P.3d 1164. Never-
theless, it allowed the doctrine’s use where to fail to do so would injure
the public interest in proficient medical care absent prevarication, con-
cealment, and/or misrepresentation.

But see, Branca v. City of Miramar, 634 So.2d 604-05 (Fla. 1994);
Gonzales v. Public Employees Retirement Bd., 114 N.M. 420, 839 P.2d
630, 634 (1992) cert. denied, 114 N.M. 227, 836 Pl.2d 1248 (1992); Quillan
v. Employees’ Retirement Sys. of Georgia, 259 Ga. 253, 379 S.E.2d 515-16
(1989); Law Enforcement Labor Serv., Inc. v. County of Mower, 483
N.W.2d 696, 701 (Minn. 1992); Gorman v. City of Haines, 675 P.2d 646,
648-49 (Alaska 1984); Nevada Pub. Employees Retirement Bd. v. Byrne,
96 Nev. 276, 607 P.2d 1351, 1353 (1980); Hatcher v. Flockhart Foods, Inc.,
161 N.C.App. 706, 589 S.E.2d 140, 143 (2003), review denied, 358 N.C. 234,
595 S.E.2d 150 (2004); City of Mobile v. Sumrall, 727 So.2d 118, 120-21
(Ala.App. 1999); Hitchcock v. Washington State Dept. of Retirement
Sys., 39 Wash.App. 67, 692 P.2d 834, 838 (1984), review denied, 103
Wash.2d 1025 (1985); Kern v. City of Flint, 125 Mich.App. 24, 335 N.W.2d
708-09 (1983); Hauser v. New York State Comptroller, 83 A.D.2d 649, 442
N.Y..S.2d 193 (1981); Albright v. City of Shamokin, 277 Pa.Super. 344, 419
A.2d 1176-77 (1980).
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ROBERT E. COLTON, ROY E. WEST, and
GLORIA JEAN WEST, for themselves and all

others similarly situated,

Plaintiffs/Appellants, v. HUNTLEIGH USA
CORPORATION, a Missouri corporation,

and ICTS INTERNATIONAL, N.V., a
Netherlands corporation,
Defendants/Appellees.

No. 100,051. June 21, 2005

ON CERTIORARI TO THE OKLAHOMA
COURT OF CIVIL APPEALS, DIVISION I

¶0 Employees providing security services
at an airport brought an action against their
employer for unpaid wages. The Honor-
able, Daniel L. Owens, District Judge of the
District Court of Oklahoma County, sus-
tained the employer’s motion to dismiss the
action for a lack of subject matter jurisdic-
tion. The Court of Civil Appeals, Division I,
affirmed the judgment when the employees
appealed. We previously granted the
employees’ petition for certiorari. We hold
that the District Court possesses jurisdiction
of Employees’ claim for unpaid wages and
that the Transportation Security Adminis-
tration is not an indispensable party to this
proceeding.

CERTIORARI PREVIOUSLY GRANTED;
OPINION OF THE COURT OF CIVIL

APPEALS VACATED; AND JUDGMENT OF
THE DISTRICT COURT REVERSED

Bob G. Carpenter, Richard D. Laquer, and John
R. Stacy, Carpenter and Laquer, Oklahoma City,
Oklahoma, for Plaintiffs/Appellants.

Burck Bailey, Fellers, Snider, Blankenship, Bai-
ley and Tippens, Oklahoma City, Oklahoma, for
Defendants/Appellees.

EDMONDSON, J.

¶1 The three plaintiffs were employees of
Huntleigh USA Corporation (Huntleigh) and
worked as pre-board security screeners at Will
Rogers International Airport in Oklahoma City.
Employees brought an action in the District
Court for wages that were unpaid by
Huntleigh. Huntleigh argued that the state
court lacked jurisdiction; the District Court
agreed and sustained Huntleigh’s motion to
dismiss. We conclude that the District Court has
jurisdiction of Employees’ wage claim.

¶2 Huntleigh had contracts with air carriers
to provide security screening of passengers.
After the terrorist attacks on September 11,
2001, Congress enacted the Aviation Trans-
portation Security Act, Pub.L. 107-71, and creat-
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ed the Transportation Security Administration
(TSA). See Sharr v. Department of Transp., 247
F.Supp.2d 1208, 1210 (D. Or. 2003), (creation of
the TSA discussed). The head of TSA is an
Under Secretary of the Department of Trans-
portation, and the Under Secretary shall “be
responsible for hiring and training personnel to
provide security screening at all airports in the
United States . . . .” 49 U.S.C. § 114 (e)(4).

¶3 The TSA was created in November 2001,
and Congress allowed it one year, until Novem-
ber 19, 2002, to hire and train federal screeners.1

During this one-year period Congress author-
ized the TSA to assume contracts that air carri-
ers had with others to provide security screen-
ing.2 The TSA assumed the air carriers’ contract
with Huntleigh for security screening at Will
Rogers International Airport.

¶4 The TSA announced an incentive or bonus
to be paid to security screeners. The bonus was
incorporated into the contract between
Huntleigh and the TSA, its amount to be deter-
mined at the end of the contract term when the
federalization process was complete. The con-
tract also provided that security screeners
would be paid within thirty days of completion
of work. Plaintiffs worked as screeners until the
federalization process was complete at Will
Rogers International Airport on November 10,
2002.

¶5 In March 2003, while the TSA was process-
ing Huntleigh’s invoices that included the
bonuses, Plaintiffs filed their action in the Dis-
trict Court. They alleged that they had not
received their bonuses, that Huntleigh had
made fraudulent representations that they
would receive bonuses, and they requested that
a class action be certified by the court.

¶6 After the TSA approved the invoices in
April 2003, it informed Huntleigh that it would
audit the invoices, including those relating to
employee bonuses. Although the audit was not
complete, the TSA paid Huntleigh an amount
on the contract. Huntleigh and the TSA contin-
ued to disagree on whether additional amounts
were owed. The TSA later maintained that it
had overpaid Huntleigh. Huntleigh claimed
that the TSA owed Huntleigh 28.7 million 
dollars. No facts in the record show whether
Huntleigh and the TSA have resolved their 
dispute.

¶7 Employees’ filing in the District Court pur-
ports to show that in July 2003 the TSA told

Huntleigh to pay the employee bonuses, and
that Huntleigh then advanced more than $5
million of its own funds to pay for employee
bonuses. This material also appears to show
that in July 2003 TSA was stating publicly that it
had paid the bonus money to Huntleigh, and
that Huntleigh was stating publicly that TSA
had not paid the bonus money to Huntleigh.

¶8 Huntleigh sought dismissal in the District
Court and argued that (1) Employees were
seeking to enforce a provision of a contract
Huntleigh had with a federal agency (the TSA),
(2) the TSA was an indispensable party, (3) the
Tucker Act (28 U.S.C. §§ 1346, 1491) provided
Employees with an exclusive remedy in federal
courts, and (4) principles of federal preemption
deprived the state court of jurisdiction. The Dis-
trict Court sustained the motion to dismiss. The
Court of Civil Appeals affirmed the judgment
and we granted certiorari.

I. Standard of Review

¶9 In Flick v. Crouch, 1967 OK 131, 434 P.2d
256, the defendants’ plea challenged the subject
matter jurisdiction of a district court. We said
that the plea went to the merits of the action
when it was based upon an allegation that juris-
diction over a particular controversy was exclu-
sively vested in a different court. Id. 434 P.2d at
261-262. As we discuss herein, one of
Huntleigh’s arguments is that Employees’ claim
is preempted by federal law and should be
brought pursuant to the Tucker Act, 28 U.S.C. §
1491. This Act gives the Court of Federal Claims
exclusive jurisdiction of non-tort claims in excess
of $10,000 against the United States. Huntleigh,
like the Flick defendants, argues that a court
other than an Oklahoma District Court has sub-
ject matter jurisdiction.

¶10 The burden to show facts relating to the
jurisdiction of an Oklahoma District Court does
not always fall on a plaintiff. Flick v. Crouch,
supra. The burden of proof as to any particular
fact rests upon the party asserting such fact.3 In
the context of subject matter jurisdiction,
whether a particular party must plead and
prove a jurisdictional fact will depend upon
whether the fact is part of a cause of action or
part of a defense. Further, as we explained in
Flick, contested jurisdictional facts may not be
adjudicated on either a motion to dismiss or for
summary judgment, and they must be adjudi-
cated by the proper finder of fact for the pro-
ceeding. 434 P.2d at 262.4
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¶11 Huntleigh did not challenge whether the
allegations of the petition were sufficient to
invoke subject matter jurisdiction of a district
court, but supplied extra-petition facts in sup-
port of its argument that exclusive jurisdiction
was in a different court. On appeal we treat
Huntleigh’s motion to dismiss as a motion for
summary judgment. Flick v. Crouch, supra.
When a court adjudicates a summary judgment
motion a burden is placed on the movant in the
sense that “all inferences and conclusions to be
drawn from the evidentiary materials must be
viewed in the light most favorable to the non-
moving party.” Head v. McCracken, 2004 OK 84,
¶ 3,102 P.3d 670, 674. An award of summary
judgment is reviewed de novo on appeal, and
this is a plenary, independent and non-deferen-
tial re-examination of the trial court’s ruling. Id.

II. Employees’ Claim Is Not Preempted

¶12 Employees claim that Huntleigh prom-
ised to pay a bonus, and that this promise
occurred in the context of an employer/
employee relationship. Huntleigh argues that
Employees’ claim is preempted because “feder-
al law preempts state law claims” and that this
Court should not allow “displacement of appli-
cable federal law and federal courts’ jurisdic-
tion over federal contract claims by Oklahoma
courts and Oklahoma contract law.”

¶13 Congress may completely preempt a
state-law cause of action and convert the state-
law claim it into a federal claim. This was dis-
cussed in Beneficial Nat. Bank v. Anderson, 539
U.S. 1, 7, 123 S.Ct. 2058, 156 L.Ed 2d. 1 (2003).
The Court explained that it had found a com-
plete preemption of certain state causes of
action by the Employee Retirement Income
Security Act of 1974 (29 U.S.C. § 1001 et seq.),
and the Labor Management Relations Act, 1947
(29 U.S.C. § 185), Beneficial Nat. Bank v. Anderson,
539 U.S. at 7-8. The state cause of action was
preempted by federal statutes that “provided
the exclusive cause of action for the claim
asserted and also set forth procedures and
remedies governing that cause of action.” Id.
539 U.S. at 8. Huntleigh points to nothing in the
Aviation Transportation Security Act that
expressly provides Employees with federal
remedies for Huntleigh’s alleged breach of a
contract with its employees. Huntleigh points
to no language in that Act that expressly 
preempts state law.

¶14 Additionally, in the absence of an express
congressional command of preemption, state

law is pre-empted if it actually conflicts with
federal law, or if federal law so thoroughly
occupies a legislative field as to make reason-
able the inference that Congress left no room for
the States to supplement it. Cipollone v. Liggett
Group, Inc., 505 U.S. 504, 516, 112 S.Ct. 2608, 120
L.Ed.2d 407 (1992). The High Court has said a
conflict arises when “compliance with both fed-
eral and state regulations is a physical impossi-
bility” or where state law “stands as an obstacle
to the accomplishment and execution of the full
purposes and objectives of Congress.” Pacific
Gas and Elec. Co. v. State Energy Resources Conser-
vation & Development Com’n, 461 U.S. 190, 204,
103 S.Ct. 1713, 75 L.Ed.2d 752 (1983). Nothing in
the record suggests that Huntleigh’s compli-
ance with the Aviation Transportation Security
Act is a physical impossibility if its employees
are allowed to bring an action for wages
allegedly due and unpaid. Nothing in the
record shows that objectives of Congress will be
frustrated by allowing Huntleigh’s employees
to collect unpaid wages in an action in state
court.

¶15 Huntleigh argues that state law may not
supplement the Aviation Transportation Securi-
ty Act because Congress throughly occupied
the field of aviation transportation security. The
presence of Congressional regulation in a field
does not mean that all state law in the same
field is preempted. For example, in Pacific Gas
and Elec. Co., supra, the Court noted that
although the federal government maintained
complete control of the safety and “nuclear”
aspects of nuclear energy generation, the states
continued “to exercise their traditional authori-
ty over the need for additional generating
capacity, the type of generating facilities to be
licensed, land use, ratemaking, and the like.”
Pacific Gas and Elec. Co. v. State Energy Resources
Conservation & Development Com’n, 461 U.S. at
211 -212. Huntleigh has not cited to anything in
the Aviation Transportation Security Act that
negates the traditional role of state courts in
providing a forum for actions in contract by
employees against their employers for alleged-
ly unpaid wages.

¶16 Huntleigh relies upon Orelski v. Pearson,
337 F.Supp.2d 695 (W.D. Pa. 2004), where a for-
mer security screener was employed by NCS
Pearson, a federal contractor, with a contract to
hire approximately 80,000 new federal employ-
ees. He had accepted a conditional offer of
employment as a federal screener, and then was
dismissed from employment because a check of
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his criminal history revealed that he had been
convicted of misappropriation of postal funds.
The plaintiff brought an action alleging NCS
Pearson employees represented that his
employment by the federal government would
not be affected by a criminal record.

¶17 The Orelski court explained that the
Under Secretary of Transportation possessed
unfettered discretion with regard to the hiring,
and terms and conditions of employment of
security screeners; and that, notwithstanding any
other provision of law, the Under Secretary of
Transportation for Security may employ,
appoint, discipline, terminate and fix the com-
pensation, terms, and conditions of employ-
ment of Federal Service. Orelski v. Pearson, 337
F.Supp.2d at 700. The federal court concluded
that the plaintiff’s state-law based claims were
preempted. Plaintiff could not argue that the
representations of the NCS Pearson employees
were amendments to, or alterations of, the
requirements of the TSA pursuant to state law.

¶18 In Orelski the preemption was applied to
a claim against an independent federal contrac-
tor. The contractor had a contract to hire federal
employees, and the terms and conditions of
employment, including hiring, of federal
employees were all controlled by federal law.
Orelski v. Pearson, 337 F.Supp.2d at 703. NCS
Pearson could not be held, pursuant to state-
law contract principles, to possess the contrac-
tual authority to negate the requirements of fed-
eral law for the employees it was hiring to work
as federal employees.

¶19 Huntleigh relies upon Sharr v. Dept. of
Transportation, 247 F.Supp.2d 1208 (D. Or. 2003),
where that court explained that NCS Pearson
acted as an agent for the Department of Trans-
portation when determining which Huntleigh
employees qualified to be federal employees
after the federalization process was complete.
Our analysis of Orelski applies to Sharr, in that
an alleged state-law claim for unpaid wages
against Huntleigh for work performed prior to
TSA federalizing the positions does not keep
Huntleigh, as a federal contractor, from com-
pleting its TSA contractual obligations.

¶20 Huntleigh also relies upon Huntleigh
Corp. v. Louisiana State Bd. Of Private Sec. Exam-
iners, 906 F.Supp. 357 (M.D.La.1995). The
Louisiana State Board of Private Security Exam-
iners determined that Huntleigh was an
employer of private security officers. Huntleigh
argued that the state rules were preempted by

the Airline Deregulation Act, 49 U.S.C. §
1305(a)(1), (ADA). Huntleigh prevailed and the
court held that the state regulations were pre-
empted. However, the court also explained a
difference between an ADA preemption claim
asserted to bar state regulation and one to bar
the application of state contract law, and con-
cluded that the former was preempted and the
latter was not. Huntleigh Corp. v. Louisiana State
Bd., etc., 906 F.Supp. at 360, citing, American Air-
lines, Inc. v. Wolens, 513 U.S. 219, 115 S.Ct. 817,
130 L.Ed.2d 715 (1995).

¶21 In American Airlines, Inc. v. Wolens, 513
U.S. 219, 115 S.Ct. 817, 130 L.Ed.2d 715 (1995),
the High Court noted that state contract reme-
dies are not always preempted. Id. 513 U.S. 219,
228 - 229. But private contractual obligations
may be preempted when their enforcement
would frustrate the enforcement of the federal
law at issue. Id. 513 U.S. at 229, n.6. Further,
some state-law principles of contract law might
be preempted to the extent they seek to effectu-
ate the State’s public policies, rather than the
contractual intent of the parties. Id. 513 U.S. at
233, n.8. Nothing before us shows how the
enforcement of federal law is frustrated by
Employees’ contract claim filed after expiration
of the contract period. Further, nothing before
us shows how the enforcement of federal law is
frustrated by a claim that is based upon an alle-
gation that the federal government previously
performed its contractual obligation to pay
Huntleigh. Nothing is before us showing how
the proceeding in state court will or could effec-
tuate a state policy that is contrary to the con-
tractual intent of Employees and Huntleigh.

¶22 In American Airlines, Inc. v. Wolens, the
High Court recognized a federal policy favor-
ing the enforcement of private agreements. Id.
513 U.S. at 230. Enforcement of an employment
agreement between Huntleigh and its employ-
ees is consistent with a general federal policy
favoring enforcement of private agreements.
The contract between Huntleigh and TSA, a
federal agency, has characteristics of a public
nature. However, the relationship between
Employees and Huntleigh and the right
Employees seek to enforce are more characteris-
tic of a private dispute. This is so because the
Huntleigh/TSA agreement has expired;
Huntleigh will no longer be a federal contractor
providing those services since the security
screener positions have been federalized; and,
according to the allegations of Employees, the
federal government previously paid Huntleigh
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pursuant to the Huntleigh/TSA contract.
Huntleigh Corp. v. Louisiana State Bd., etc., supra,
and American Airlines, Inc. v. Wolens, supra do
not support Huntleigh’s argument for affirming
the District Court judgment.

¶23 Huntleigh argues that state law claims
and remedies will conflict with federal law, that
state law could “create conflicting obligations
for Huntleigh USA if its distribution plan of
July 2003 is deemed untimely even though
authorization did not occur until April 2003.”
Huntleigh’s “offer” relied upon by Employees
states that “Once the funds have been received
from the TSA, HUSA will issue the bonus
checks to all who have qualified.” The “offer”
does not appear to be based on authorization in
April 2003, but Huntleigh’s actual possession of
the bonus funds from the federal government.
Employees maintain that their action is based
upon Huntleigh having received the bonus
funds and withholding payment. Nothing in
the record suggests how this claim could possi-
bly keep Huntleigh, as a federal contractor,
from completing any of its contractual obliga-
tions to the federal government, including any
conditions the federal government has placed
on Huntleigh to receive the funds to pay the
bonuses.

¶24 The appellate record indicates that
Huntleigh’s government contract for supplying
security screeners came to an end because the
position of security screeners was federalized.
The imposition of contractual liability upon
Huntleigh in the form of requiring payment of
the bonuses, or liability for allegedly late pay-
ments, to former employees does not appear to
affect the interests of the United States in per-
forming present or future security screening, or
to affect any existing federal contracts. See, e.g.,
Boyle v. United Technologies Corp., 487 U.S. 500,
506 - 507, 108 S.Ct. 2510, 101 L.Ed.2d 442 (1988),
(explaining that imposition of liability on gov-
ernment contractors could affect the interests of
the United States); Miree v. DeKalb County, Ga.,
433 U.S. 25, 28 -29, 97 S.Ct. 2490, 53 L.Ed.2d 557
(1977), (uniform national rule is applied when
necessary to further the interests of the Federal
Government). We conclude that Employees’
claim is not preempted by the Aviation Trans-
portation Security Act.

III. Tucker Act Remedies

¶25 Huntleigh asserts the bonuses are part of
a federal contract ultimately funded by the TSA
from the U. S. Treasury, and the Tucker Act pro-

vides exclusive jurisdiction for claims arising
under federal contracts. The Tucker Act, 28
U.S.C. § 1491,5 gives the Court of Federal Claims
exclusive jurisdiction over non-tort claims in
excess of $10,000 against the United States. Clin-
ton v. Goldsmith, 526 U.S. 529, 539, n. 13, 119 S.Ct.
1538, 143 L.Ed.2d 720 (1999). The Little Tucker
Act, 28 U.S.C. § 1346(a)(2),6 gives U. S. District
Courts jurisdiction for claims $10,000 or less
against the United States. Clinton v. Goldsmith,
526 U.S. at 540, n. 14. Huntleigh argues that the
Tucker Act may be used by Employees to bring
an action in the Court of Federal Claims.7

Huntleigh argues that Employees possess third
party beneficiary status and such status is suffi-
cient to recover their bonuses in the Court of
Federal Claims.

¶26 Generally, in a proceeding before the
Court of Federal Claims a plaintiff must show
privity of contract with the federal government.
In a proceeding before the Court of Federal
Claims individuals may establish privity of con-
tract if they are intended third-party beneficiar-
ies of a contract with the United States. Chancel-
lor Manor v. U.S., 331 F.3d 891, 901 (Fed. Cir.
2003). They “must demonstrate that the contract
not only reflects an express or implied intention
to benefit the party, but that it reflects an intent
to benefit the party directly.” Id. However,
Huntleigh’s argument is not relevant to
Employees’ claim against Huntleigh. For exam-
ple, in First Hartford Corp. Pension Plan & Trust v.
United States, 194 F.3d 1279 (Fed.Cir.1999), the
court explained third-party beneficiary suits,
and said that: “However, the common thread
that unites these exceptions is that the party
standing outside of privity by contractual obli-
gation stands in the shoes of a party within
privity with the federal government.” Id. 194
F.3d at 1289, explanation added. Employees do
not seek to stand in the shoes of Huntleigh, the
party within privity with the federal 
government, but in their own shoes.

¶27 Third-party beneficiary status will not
provide Employees with any remedy against
Huntleigh in the Court of Federal Claims. In
United States v. Sherwood, 312 U.S. 584, 61 S.Ct.
767, 85 L.Ed. 1058 (1941), the Court said that a
suit against private parties may not be main-
tained in the Court of Federal Claims. 312 U.S.
at 588. The Court of Federal Claims has consis-
tently declined to exercise jurisdiction in dis-
putes between private parties.8 The High Court
has recently observed that “ . . . we have held
that suits against the United States under the
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Tucker Act, . . . which can of course be brought
only in federal court, . . . cannot include private
defendants.” Finley v. U.S., 490 U.S. 545, 552, 109
S. Ct. 2003, 104 L. Ed.2d 593 (1989), (citations
omitted).

¶28 It is correct that in certain circumstances a
third party may be summoned to appear before
the Court of Federal Claims. Such would occur,
for example, (1) when the federal government
has disbursed funds to a third party under a
mistake of law or fact, and (2) the unpaid plain-
tiff prevails against the federal government in
the Court of Federal Claims, and then, (3) the
federal government is entitled to recover
against the third party in the action brought by
the plaintiff against the federal government.
Bird v. U.S., 51 Fed.Cl. 536, 543-544 (Fed.Cl.
2002). The Court of Federal Claims has rejected
the argument that it may adjudicate all claims
possessed by a plaintiff, defendant/federal gov-
ernment, and a third party. See Bird v. US., 51
Fed.Cl. 536, where the court said that it had pre-
viously rejected the argument that it should set-
tle all claims of a plaintiff, defendant/govern-
ment, and third party; and explained that the
third party was discharged from the proceeding
in Christy Corp. when that party was not a sure-
ty, assignee, or indemnifier with respect to the
contract between the plaintiff and the defen-
dant/government. Bird, 51 Fed. Cl. at 544, n. 10, 
explaining, Christy Corp. v. United States, 181
Ct.Cl. 768, 387 F.2d 395 (1967).

¶29 Huntleigh’s characterization of Employ-
ees’ claim is simply another way of asserting
that TSA, and not Huntleigh, has a legal duty to
timely pay bonuses to Huntleigh’s employees.
No legal argument before us shows that
Employees have a claim against Huntleigh in
the Court of Federal Claims. Nothing in the
record before us suggests that Huntleigh is, or
will be, a plaintiff before the Court of Federal
Claims seeking funds for allegedly unpaid
security screener bonuses with a legally cogniz-
able right of Employees to appear therein.
Employees argue that the federal government
has fulfilled its obligation, that they are not
seeking any relief against the federal govern-
ment, and that a Tucker Act lawsuit is inappro-
priate. We agree with Employees that a Tucker
action is inappropriate when no relief against
the federal government is sought. Finley v. U.S.,
supra; U.S. v. Sherwood, supra.

IV. The TSA as an Indispensable Party

¶30 Huntleigh argues that dismissal of
Employees’ action is proper because the TSA, a
federal agency, is an indispensable party that
may not be joined in state court. We agree that
the United States is immune from suit in a state
court unless it consents to be sued. Double LL
Contractors, Inc. v. State ex rel. Oklahoma Dept. of
Transp., 1996 OK 30 918 P.2d 34, 42. See United
States v. Sherwood, 312 U.S. 584, 586, 61 S. Ct. 767,
85 L. Ed. 1058 (the United States, as sovereign,
is immune from suit save as it consents to be
sued). However, we disagree that the TSA is an
indispensable party.

¶31 Joinder of persons needed for a just adju-
dication of a controversy is set forth in the
Pleading Code at 12 O.S.2001 § 2019.9 Huntleigh
argues that the TSA is a “person needed for just
adjudication” because its absence may “leave
any of the persons already parties subject to a
substantial risk of incurring double, multiple, or
otherwise inconsistent obligations by reason of
his claimed interest.” See 12 O.S.2001 §
2019(A)(2)(b). In support Huntleigh argues that:
“Plaintiffs’ claims to interest and attorney fees
will cause review of the TSA’s own perform-
ance of the contract including the changing of
the contract, authorizing the amount of the
bonuses and whether the timing of the TSA’s
actions excuses Huntleigh USA’s performance.”
Huntleigh’s Motion to Dismiss.

¶32 Employees’ claim is based upon an alle-
gation that Huntleigh already has received the
bonus funds from the TSA. Huntleigh main-
tains that these funds were not paid and that it
is negotiating with the TSA for additional
funds. We agree with Huntleigh that Employees
seek a judgment against Huntleigh based upon
an allegation that Huntleigh has already
received the bonus funds from the TSA. We also
agree with Huntleigh that the TSA may provide
it with additional funds, and this result may be
inconsistent with Employees’ allegation. We
agree with Huntleigh that it may not obtain
complete relief in the absence of the TSA since
Huntleigh’s claim against 
the TSA seeks the same bonus funds that
Employees seek from Huntleigh.

¶33 Joinder of the TSA is not feasible, so a
court must “determine whether in equity and
good conscience the action should proceed
among the parties before it, or should be dis-
missed, the absent person being thus regarded
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as indispensable.” 12 O.S.2001 § 2019 (B). The
court considers four factors:

1. To what extent a judgment rendered in
the person’s absence might be prejudicial to
him or those already parties;

2. The extent to which, by protective provi-
sions in the judgment, by the shaping of
relief, or other measures, the prejudice can
be lessened or avoided;

3. Whether a judgment rendered in the per-
son’s absence will be adequate; and

4. Whether the plaintiff will have an ade-
quate remedy if the action is dismissed for
nonjoinder.

Id. § 2019 (B) (1) - (4).

¶34 When federal courts apply the similar
Federal Rule of Civil Procedure, Rule 19(b),10
they do not consider these four factors to be
exclusive. Davis ex rel. Davis v. U.S., 343 F.3d
1282, 1289 (10th Cir. 2003). The four factors “are
not rigid, technical tests, but rather guides to
the overarching equity and good conscience
determination.” Wichita & Affiliated Tribes of
Okla. v. Hodel, 788 F.2d 765, 774 (D.C.Cir.1986),
quoting, Cloverleaf Standardbred Owners v. Nation-
al Bank, 699 F.2d 1274, 1279 n. 11 (D.C.Cir.1983),
(internal quotation marks omitted). In Davis the
court explained these four factors:11

In Provident Tradesmens Bank and Trust Co. v.
Patterson, 390 U.S. 102, 88 S.Ct. 733, 19
L.Ed.2d 936 (1968), the Supreme Court
described the Rule 19(b) factors as repre-
senting four distinct interests: (1) “the inter-
est of the outsider whom it would have
been desirable to join,” id. at 110, 88 S.Ct.
733; (2) the interest of the defendant in
avoiding “multiple litigation, ... inconsis-
tent relief, or sole responsibility for a liabili-
ty he shares with another,” id.; (3) “the inter-
est of the courts and the public in complete,
consistent, and efficient settlement of con-
troversies[,] ... settling disputes by wholes,
whenever possible ....” id. at 111, 88 S.Ct.
733; and (4) the plaintiff’s interest in having
a forum in which to present the claims, id. at
109, 88 S.Ct. 733.

Davis ex rel. Davis v. U.S., 343 F.3d at 1290.

¶35 A judgment rendered in the absence of
the TSA will not prejudice the TSA. The TSA, as
a federal agency, is not bound by a judgment in
a state court adjudicating its obligations unless

the federal government has consented to the
action. Prejudice to Huntleigh could arise from
a judgment in state court that is based upon a
finding that Huntleigh previously received the
bonus funds, while Huntleigh’s claim is being
reviewed by the TSA, and thus creating the pos-
sibility of conflicting obligations. Neither party
addresses how a potential judgment against
Huntleigh in state court could be structured so
as to be less prejudicial to Huntleigh. Neither
party addresses the interests of courts and the
public in avoiding multiple litigation in these 
circumstances.

¶36 Huntleigh’s requested relief will leave
employees without a judicial forum for their
claim. However, allowing the Employees’ claim
to proceed in the absence of the TSA will not
necessarily foreclose Huntleigh from obtaining
the relief it seeks from the TSA. Allowing
Employees to pursue their claim results in min-
imal prejudice to Huntleigh. We conclude that
equity and good conscience are upheld when
both parties are allowed to pursue their claims.

¶37 The opinion of the Court of Civil Appeals
is vacated, the judgment of the District Court is
reversed, and the matter is remanded for fur-
ther proceedings consistent with this opinion.

¶38 ALL JUSTICES CONCUR.

1. 49 U.S.C.A. § 44901 (West Supp. 2004), (Historical and Statutory
Notes, Deadline for Deployment of Federal Screeners).

2. 49 U.S.C.A. § 44901 (West Supp. 2004), (Historical and Statutory
Notes, Transition Provisions).

3. Graves Farm Loan Inv. Co. v. Vance, 1934 OK 412, 35 P.2d 896 (Court
Syllabus); Fifth Ave. Library Society v. Phillips, 1913 OK 687, 136 P. 1076
(same). See Board of County Commissioners of Marshall County v. Snell-
grove, 1967 OK 108, 428 P.2d 272, 276 (burden of proof rests upon the
party having the affirmative as made up by the pleadings, and such
party must prove every essential fact necessary to establish his cause of
action or defense).

4. An Oklahoma District Court possesses unlimited original juris-
diction of all justiciable matters, except as otherwise limited by the
Oklahoma and Federal Constitutions. State ex rel. Southwestern Bell Tel.
Co. v. Brown, 1974 OK 19, 519 P.2d 491, 495. A federal court presumes
that no jurisdiction exists absent an adequate showing by the party
invoking jurisdiction because a federal court is a court of limited juris-
diction. U.S. ex rel. Hafter D.O. v. Spectrum Emergency Care, Inc., 190 F.3d
1156, 1160 (10th Cir. 1999). Thus, an allocation of a burden of proof in
state court relating to a particular type of jurisdiction may, or may not,
be analogous to federal court jurisprudence. See, e.g., Toxic Waste Impact
Group, Inc. v. Leavitt, 1994 OK 148, n. 7, 890 P.2d 906, 910 (court discussed
analogous federal and state standing principles and a plaintiff’s burden
to show standing).

5. 28 U.S.C.A. § 1491(a)(1) (West Supp. 2004), states:
(a)(1) The United States Court of Federal Claims shall have jurisdic-

tion to render judgment upon any claim against the United States
founded either upon the Constitution, or any Act of Congress or any
regulation of an executive department, or upon any express or implied
contract with the United States, or for liquidated or unliquidated dam-
ages in cases not sounding in tort. For the purpose of this paragraph, an
express or implied contract with the Army and Air Force Exchange Ser-
vice, Navy Exchanges, Marine Corps Exchanges, Coast Guard
Exchanges, or Exchange Councils of the National Aeronautics and
Space Administration shall be considered an express or implied contract
with the United States.
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6. 28 U.S.C.A. 21 1346(a)(2) (West 1993), states:
(a) The district courts shall have original jurisdiction, concurrent

with the United States Court of Federal Claims, of: . . .
(2) Any other civil action or claim against the United States, not

exceeding $10,000 in amount, founded either upon the Constitution, or
any Act of Congress, or any regulation of an executive department, or
upon any express or implied contract with the United States, or for liq-
uidated or unliquidated damages in cases not sounding in tort, except
that the district courts shall not have jurisdiction of any civil action or
claim against the United States founded upon any express or implied
contract with the United States or for liquidated or unliquidated dam-
ages in cases not sounding in tort which are subject to sections 8(g)(1)
and 10(a)(1) of the Contract Disputes Act of 1978. For the purpose of this
paragraph, an express or implied contract with the Army and Air Force
Exchange Service, Navy Exchanges, Marine Corps Exchanges, Coast
Guard Exchanges, or Exchange Councils of the National Aeronautics
and Space Administration shall be considered an express or implied
contract with the United States.

7. The Federal Courts Administration Act of 1992, Pub.L. No. 102-
572, § 902(a), 106 Stat. 4506, 4516, changed the name of the former Unit-
ed States Claims Court to the United States Court of Federal Claims.
Winstar Corp. v. U.S., 64 F.3d 1531, 1534 n.2 (Fed. Cir. 1995). See Hercules
Inc. v. U.S., 516 U.S. 417, 423, n.5, 116 S.Ct. 981, 134 L.Ed.2d 47 (1996),
(noting new name for the Court of Federal Claims).

8. Nicholson v. U.S., 29 Fed.Cl. 180, 185 (Fed. Cl. 1993), (“It is well
established that the jurisdiction of this court extends only to claims
against the United States, and obviously a controversy between private
parties could not be entertained.”); Lemelson v. U.S., 8 Cl.Ct. 789, 791
(Cl.Ct. 1985), (“It is clear that this court has never had jurisdiction to
decide a controversy between private parties.”); Stephenson v. U.S., 58
Fed.Cl. 186, 190 (Fed. Cl. 2003), (“. . . the only proper defendant for any
matter before this court is the United States, not its officers, nor any
other individual.”). Cf. Manufacturers Nat. Bank of Detroit v. Brownstown
Square Apartments, 491 F.Supp. 206, 209 (E.D. Mich. 1980), (transfer of
claim involving private parties to the United States Court of Claims
would be a transfer to a court that would have no subject matter juris-
diction over the lawsuit).

9. 12 O.S.2001 § 2019:
Joinder of persons needed for just adjudication
A. PERSONS TO BE JOINED IF FEASIBLE. A person who is subject

to service of process shall be joined as a party in the action if:
1. In his absence complete relief cannot be accorded among those

already parties; or
2. He claims an interest relating to the subject of the action and is so

situated that the disposition of the action in his absence may:
a. as a practical matter, impair or impede his ability to protect that

interest, or
b. leave any of the persons already parties subject to a substantial

risk of incurring double, multiple, or otherwise inconsistent obligations
by reason of his claimed interest.

If he has not been so joined, the court shall order that he be made a
party. If he should join as a plaintiff but refuses to do so, he may be
made a defendant or, in a proper case, an involuntary plaintiff.

B. DETERMINATION BY COURT WHENEVER JOINDER NOT
FEASIBLE. If a person as described in paragraphs 1 and 2 of subsection
A of this section cannot be made a party, the court shall determine
whether in equity and good conscience the action should proceed
among the parties before it, or should be dismissed, the absent person
being thus regarded as indispensable. The factors to be considered by
the court include:

1. To what extent a judgment rendered in the person’s absence
might be prejudicial to him or those already parties;

2. The extent to which, by protective provisions in the judgment, by
the shaping of relief, or other measures, the prejudice can be lessened or
avoided;

3. Whether a judgment rendered in the person’s absence will be ade-
quate; and

4. Whether the plaintiff will have an adequate remedy if the action
is dismissed for nonjoinder.

C. PLEADING REASONS FOR NONJOINDER. A pleading assert-
ing a claim for relief shall state the names, if known to the pleader, of
any persons as described in paragraphs 1 and 2 of subsection A of this
section who are not joined and the reasons why they are not joined.

D. EXCEPTION OF CLASS ACTIONS. This section is subject to the
provisions of Section 23 of this act.

10. Fed.R.Civ.Pro., Rule 19(b):
(b) Determination by Court Whenever Joinder not Feasible. If a per-

son as described in subdivision (a)(1)-(2) hereof cannot be made a party,
the court shall determine whether in equity and good conscience the
action should proceed among the parties before it, or should be dis-

missed, the absent person being thus regarded as indispensable. The
factors to be considered by the court include: first, to what extent a judg-
ment rendered in the person’s absence might be prejudicial to the per-
son or those already parties; second, the extent to which, by protective
provisions in the judgment, by the shaping of relief, or other measures,
the prejudice can be lessened or avoided; third, whether a judgment
rendered in the person’s absence will be adequate; fourth, whether the
plaintiff will have an adequate remedy if the action is dismissed for non-
joinder.

11. After Provident Tradesmens Bank and Trust Co., supra, Rule 19 was
amended in 1987, and according to the Advisory Committee Note on
the 1987 Amendments: “The amendments are technical. No substantive
change is intended.” 28 U.S.C.A. Fed.R.Civ.Pro., Rule 19 (West 1992).

2005 OK 47

PUBLIC SERVICE COMPANY OF
OKLAHOMA, OKLAHOMA INDUSTRIAL
ENERGY CONSUMERS, and W.A. DREW

EDMONDSON, ATTORNEY GENERAL OF
OKLAHOMA, Appellants, v. STATE OF

OKLAHOMA ex rel. OKLAHOMA
CORPORATION COMMISSION and
LAWTON COGENERATION, L.L.C.,

Appellees.

No. 100,123, Consolidated w/ 100,152. 
June 21, 2005.

ON APPEAL FROM THE OKLAHOMA
CORPORATION COMMISSION

¶0 Applicant sought from the Oklahoma Cor-
poration Commission an order approving the
terms of an agreement for the sale to respondent
of applicant’s net electrical output, including
the determination of purchased power rates for
such sales. The Oklahoma Corporation Com-
mission, one commissioner dissenting, issued
an order prescribing the final terms of a power
sales agreement, establishing purchased power
rates, and directing that the agreement be exe-
cuted. Respondent and intervener, Oklahoma
Industrial Energy Consumers, appealed in
Cause No. 100,123. The Attorney General
appealed in Cause No. 100,152. The appeals
stand consolidated under surviving Cause No.
100,123, which is retained for this court’s dispo-
sition by a single opinion.

ORDER AFFIRMED IN PART AND
VACATED IN PART; PROCEEDING

REMANDED WITH DIRECTIONS TO
CONDUCT FURTHER INQUIRY

AND MAKE ADDITIONAL FINDINGS.

Jack P. Fite and Jay M. Galt, WHITE, COFFEY,
GALT & FITE, P.C., Oklahoma City, OK, and
Marc E. Lewis, American Electric Power, Ft.
Wayne, Indiana, for Appellant, Public Service
Company of Oklahoma.
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Graydon Dean Luthey, Jr., Thomas P.
Schroedter, James D. Satrom, and Sharon T.
Thomas, HALL, ESTILL, HARDWICK, GABLE,
GOLDEN & NELSON, P.C., Oklahoma City, OK
and Tulsa, OK, for Appellant, Oklahoma Indus-
trial Energy Consumers.

W. A. Drew Edmondson, Attorney General,
State of Oklahoma and William L. Humes,
Assistant Attorney General, State of Oklahoma,
Oklahoma City, OK, for Appellant, Office of the
Attorney General.

Ben Jackson and Michele O’Neill Craig, OKLA-
HOMA CORPORATION COMMISSION, Okla-
homa City, OK, for Appellee, Oklahoma Corpo-
ration Commission.

Kenneth N. McKinney and Connie M. Bryan,
McKINNEY & STRINGER, P.C., Oklahoma
City, OK, Deborah R. (Morgan) Thompson,
Lawton Cogeneration, L.L.C., Oklahoma City,
OK, and Cheryl A. Vaught, VAUGHT & CON-
NER, P.L.L.C., Oklahoma City, OK, for
Appellee, Lawton Cogeneration, L.L.C.

Ronald D. Cates, City Attorney, City of Owasso,
OK, Martha Rupp Carter, City Attorney, and
Robert R. Edmiston, Assistant City Attorney,
City of Tulsa, OK, and Michael R. Vanderburg,
City Attorney, City of Broken Arrow, OK, for
amici curiae, Cities of Owasso, Tulsa, and Bro-
ken Arrow.

Mark D. Christiansen, CROWE & DUNLEVY,
Oklahoma City, OK, for amicus curiae, Lawton
Ft. Sill Chamber of Commerce and Industry.1

OPALA, J.

¶1 Two dispositive questions are presented
for review: (1) Is the Corporation Commission’s
order sustained by substantial evidence and (2)
Does it conform to the requirements of federal
and state law? These questions must be
answered for each of the following Commission
decisions: (a) determining that applicant
incurred a legally enforceable obligation to
deliver power to respondent, thereby obligating
the Corporation Commission to set purchased
power rates for the term of the proposed power
sales agreement; (b) rejecting a market-based
approach to the calculation of avoided costs; (c)
setting an avoided capacity rate; (d) setting an
avoided energy rate; (e) omitting from the
power sales agreement a provision correspon-
ding to the terms of 18 C.F.R. §292.304(f); (f) set-
ting a twenty-year term for the power sales
agreement; (g) setting terms and conditions for

the power sales agreement; and (h) altering the
power sales agreement after the record was
closed. We affirm the Commission’s decisions
as to the issues raised in parts (a), (b), (c), (e), (f),
and (h), but because the Commission failed to
treat adequately issues material to the decision
in parts (d) and (g), we vacate the order with
regard to those parts. The Commission is direct-
ed to conduct further inquiry and make addi-
tional findings with respect to the issues raised
in part (d) of this pronouncement and to adjust
resolutions affirmed herein only if and to the
extent necessary to accommodate the Commis-
sion’s post-remand findings and conclusions
with respect to the issues discussed in part (d).

I

ANATOMY OF THE PROCEEDINGS

¶2 Lawton Cogeneration, L.L.C. (“Lawton”
or “cogenerator”) is a limited liability company
organized for the purpose of developing a
cogeneration facility to be located in the Lawton
Industrial Park in Lawton, Oklahoma. A cogen-
eration facility is a plant that produces two or
more usable forms of energy, one of which is
electricity.2 Lawton has been certified pursuant
to the provisions of the Public Utility Regulato-
ry Policies Act of 1978 (“PURPA”)3 as a qualify-
ing cogeneration facility (“QF”), i.e. a cogenera-
tion facility which meets certain standards for
size, fuel use, and fuel efficiency and which is
owned by a person not primarily engaged in
the generation or sale of electric power.4 Lawton
proposes to produce electricity and steam. It
intends to sell the steam to two companies in
Lawton that use steam in their operations.

¶3 On 23 January 2002 Lawton filed an appli-
cation with the Oklahoma Corporation Com-
mission (“Commission”) pursuant to the provi-
sions of PURPA, for an order directing AEP-
Public Service Company of Oklahoma (“AEP”,
“AEP-PSO”, “PSO” or “the utility”)5  to pur-
chase electric power generated by Lawton, set-
ting purchased power rates, and approving the
terms of a contract between the cogenerator and
the utility. PSO moved on 29 March 2002 to dis-
miss the application, arguing that Lawton had
not incurred a legally enforceable obligation to
deliver power to PSO, a pre-condition under
PURPA for obtaining a state regulatory
agency’s order setting purchased power rates
for the term of a power sales agreement. An
administrative law judge (“ALJ”) heard oral
argument on the motion and, upon finding that
Lawton had not created a legally enforceable
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obligation to deliver power to PSO, recom-
mended that the application be dismissed with-
out prejudice. Lawton appealed. The Commis-
sion en banc ruled on 26 July 2002 that oral argu-
ment provided an inadequate evidentiary basis
for deciding the issue raised in PSO’s motion to
dismiss and remanded the cause to the ALJ to
conduct a full evidentiary hearing.

¶4 After an additional legal challenge to the
application’s sufficiency failed to secure its dis-
missal and after much wrangling over the pro-
cedural schedule and discovery issues, the
cause was finally scheduled to be heard by the
ALJ on 21 January 2003. Shortly before the hear-
ing date arrived, the parties agreed to forego a
hearing, submit their evidence to the ALJ by fil-
ing written testimony accompanied by exhibits,
and waive cross examination of witnesses
regarding their filed testimony.6 As ordered by
the Commission, the record was opened on 21
January 2003 for public comment. It was again
opened on 30 January 2003 for the identification
of exhibits, for their placement into the record,
and for the oral announcement of the ALJ’s rec-
ommendation. The ALJ issued a written Report
and Recommendation on 14 February 2003,
concluding that Lawton had created a legally
enforceable obligation as of the date it had ten-
dered to PSO a proposed power sales agree-
ment and recommending a method for deter-
mining the rates PSO should pay Lawton for
the purchase of the latter’s electrical output.

¶5 Lawton, PSO, and the Oklahoma Industri-
al Energy Consumers (“OIEC”), a trade organi-
zation that had earlier intervened in the cause,7

appealed to the Commission. The Commission
en banc heard oral arguments on 11 March 2003.
It then issued an order dated 28 April 2003, in
which it reopened sua sponte the record, set a
hearing date before the Commission en banc,
identified witnesses whose testimony the com-
missioners wanted to hear, and allowed the par-
ties to request additional witnesses be permit-
ted to testify.

¶6 The Commission heard testimony on 20,
21 and 22 May 2003. On 26 November 2003, the
Commission, two commissioners concurring,
issued the order that is the subject of this
appeal, finding that Lawton established a legal-
ly enforceable obligation no later than 26 Sep-
tember 20028 and was hence entitled to a deter-
mination — as of that date — of the rates PSO is
to pay for Lawton’s electrical power.9 The Com-
mission then proceeded to make that determi-

nation and to order the parties, including both
AEP and PSO, to execute the power sales agree-
ment tendered by Lawton, as revised by the
Commission.

¶7 PSO appealed and OIEC filed a “cross-
appeal” under the same docket number.10 The
Attorney General brought a separate appeal.
The court consolidated the separate appeals
under surviving Cause No. 100,123 and then
granted a motion to retain the consolidated
appeal. The City of Owasso, Oklahoma, and the
City of Tulsa, Oklahoma, requested leave to file
briefs amicus curiae in support of PSO and were
granted leave to file a combined brief. The Law-
ton Fort Sill Chamber of Commerce and Indus-
try requested and was granted leave to file a
brief amicus curiae in support of Lawton. The
City of Broken Arrow requested and was grant-
ed leave to join in the amicus brief to be filed by
the cities of Tulsa and Owasso.

II
STANDARD OF REVIEW

¶8 The power to review Commission deci-
sions is vested in this court by the Oklahoma
Constitution, Art. 9, §20.11 That provision fash-
ions two standards of review — a de novo stan-
dard for appeals based on alleged violations of
constitutional rights and a more deferential
standard for all other appeals.12 Today’s pro-
nouncement employs the more circumscribed
standard, in which review extends no further
than determining whether the Commission
adequately performed its duty under federal
and state law and whether the Commission’s
findings are supported by substantial evi-
dence.13 The term “substantial evidence” means
“more than a mere scintilla”14 but may be some-
thing less than the weight of the evidence.15 It is
proof that possesses something of real and rele-
vant consequence and that carries with it a fit-
ness to induce conviction.16 In testing evidence
for substantiality, a reviewing court must con-
sider not only the evidence supporting the deci-
sion, but also the evidence which detracts from
it.17 In cases before the Commission involving
the testimony of expert witnesses, a factual
finding is supported by substantial evidence
when the evidence is offered by a qualified
expert who has a rational basis for his views,
even if other experts disagree.18 It is for the
Commission to weigh conflicting expert testi-
mony. Because Commission decisions often
involve complex issues of economics, account-
ing, engineering, and other special knowledge,
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a presumption of correctness accompanies the
Commission’s findings in matters it frequently
adjudicates and in which it possesses 
expertise.19

III
PURPA

¶9 The United States Congress enacted
PURPA in 1978 in response to the nationwide
energy crisis of the 1970’s. Its goal was to reduce
the country’s dependence on imported fuels by
encouraging the addition of cogeneration and
small power production facilities to the nation’s
electrical generating system. Cogeneration facil-
ities are desirable because they are able to pro-
duce more than one form of energy at the same
time with less fuel than it would take to pro-
duce them separately.20 PURPA requires electric
utilities to purchase all electric energy made
available by cogenerators at rates that (a) are
just and reasonable to electric consumers, (b) do
not discriminate against QFs, and (c) do not
exceed “the incremental cost to the electric util-
ity of alternative electric energy.”21 The incre-
mental cost to the utility means the amount it
would cost the utility to generate or purchase
the electric energy but for the purchase from the
cogenerator.22 The incremental cost standard is
intended to leave ratepayers economically
indifferent to the source of a utility’s energy by
ensuring that the cost to the utility of purchas-
ing power from a QF does not exceed the cost
the utility would incur in the absence of the QF
purchase.23 The Federal Energy Regulatory
Commission (“FERC”) in 1980 issued rules
implementing PURPA,24 in which it adopted
what it called a utility’s “avoided costs” as the
standard for implementation of the incremental
cost requirement.25

¶10 While the applicable statutes and rules
are matters of federal law, PURPA gives to state
regulatory authorities the responsibility of
determining a utility’s avoided costs.26 Accord-
ingly, in 1981 the Oklahoma Legislature enacted
17 O.S. §34.1, giving the Commission the power
to implement and administer PURPA.27 The
Commission in turn promulgated its own rule,
which imposes avoided cost informational fil-
ing requirements on utilities and provides
cogenerators with rights commensurate with
those granted by PURPA.28

IV
THE COMMISSION’S DETERMINATION
THAT LAWTON INCURRED A LEGALLY

ENFORCEABLE OBLIGATION TO

DELIVER POWER TO PSO IS
CONSISTENT WITH FEDERAL AND
STATE LAW AND IS SUPPORTED BY

SUBSTANTIAL EVIDENCE

¶11 Lawton’s application with the Commis-
sion seeks to compel PSO to purchase power
from Lawton and to determine the “avoided
cost” rate PSO must pay for that power. The
FERC rules give QFs two options for the calcu-
lation of avoided costs. Under the first option, a
QF can provide energy as the QF determines
such energy to be available for purchase and
have the purchasing utility’s avoided cost rates
calculated at the time the power is delivered.
Under the second option, a QF can provide
power pursuant to a “legally enforceable obli-
gation”over a specified term. If a qualifying
facility chooses to provide power pursuant to a
legally enforceable obligation, it may choose to
have the purchase price based on the utility’s
avoided costs calculated at the time the power
is delivered or based on cost projections for the
life of the obligation as calculated at the time the
obligation is incurred.29 Lawton asked the Com-
mission to find that it had incurred a legally
enforceable obligation and calculate PSO’s
avoided costs for the life of the obligation at the
time the obligation was incurred. The 
Commission so found and fixed PSO’s avoided
cost rates for the duration of the power sales
agreement.30

¶12 The FERC has expressly delegated to the
states the responsibility to determine whether a
QF has incurred a legally enforceable obligation
to deliver power and, if so, when the obligation
arose.31 PSO and OIEC argue on appeal that the
Commission erred in finding under state law
that Lawton incurred a legally enforceable obli-
gation entitling it to lock in avoided cost rates.
PSO contends that a legally enforceable obliga-
tion to deliver power exists only if a utility is
able to compel through legal process the cogen-
erator’s performance of the obligation or to
recover damages for the cogenerator’s failure to
perform. PSO argues that it can do neither in
this case because Lawton is not a viable project
and because the power sales agreement Lawton
tendered contains only illusory penalties for a
failure to perform.

¶13 At the outset, we note that the creation of
a legally enforceable obligation is not governed
by the common law of contracts. It is a concept
created by federal and state statutes, regulations
and administrative rules. It is clear from these
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sources that electric utilities need not be willing
participants in the creation of a legally enforce-
able obligation. Rather, a utility’s obligation to
purchase power is imposed by law.32 As one
court aptly described the context in which
courts must assess whether a QF has incurred a
legally enforceable obligation, “We are not, after
all, dealing with completely free enterprise. We
are, rather, dealing with the twilight world of
regulated monopolies.”33

¶14 We implicitly recognized in Smith Cogen-
eration Management v. Oklahoma Corporation
Commission34 that only a viable project can incur
a legally enforceable obligation. In concluding
that the cogenerator in Smith had not created a
legally enforceable obligation, the court noted
that “Smith did not . . . attempt to obtain a con-
tract for construction, operation and mainte-
nance of the proposed project or a contract for
the purchase of natural gas.”35 Other jurisdic-
tions have also required a degree of project
development before finding that a QF is capable
of incurring a legally enforceable obligation.36

¶15 The record in this case provides substan-
tial evidence that significant progress has been
made toward bringing the Lawton generating
facility into existence. Lawton’s principals have
invested significant amounts of time, effort, and
money in the project. Although contracts for
each and every element of the project may not
have been finalized, meaningful progress has
been made toward the project’s completion. The
Commission’s decision that Lawton is viable is
supported by substantial evidence.37

¶16 We also disagree with PSO’s contention
that the power sales agreement approved by the
Commission does not create a legally enforce-
able obligation because it is an “output con-
tract.” An output contract is one in which a
buyer agrees to buy a seller’s entire output of
production.38 According to PSO, the power sales
agreement is an output contract because “there
is not a known specific amount of electric
power contained in the PSA which PSO could
legally require Lawton to either provide or pay
damages for [its failure to provide].” PSO
argues that under both the common law and the
Uniform Commercial Code,39 an output contract
does not create a legally enforceable obligation
because it provides a remedy for non-perform-
ance only if the promisor fails to act in good
faith. PSO insists that such a remedy is a non-
remedy — it does not really obligate Lawton to
do anything. Lawton responds that the PSA is

not an output contract because it specifies a
readily ascertainable numeric quantity of
power to be delivered to PSO.40 The Commis-
sion found that the PSA specifies a numeric
quantity of power to be delivered to PSO and is
hence not an output contract.41

¶17 We need not decide whether the PSA is or
is not an output contract. Assuming arguendo
that it is, we hold that in the contemplation of
PURPA, an output contract may give rise to a
legally enforceable obligation.42 Contracts lack-
ing a definite and certain quantity term are
valid and enforceable in Oklahoma under both
the common law43 and under the Uniform Com-
mercial Code.44 Under the Uniform Commercial
Code, a seller cannot tender an amount that is
unreasonably disproportionate to the seller’s
anticipated output as measured by any stated
approximation. A stated minimum or maxi-
mum further establishes the boundaries of the
agreement’s elasticity.45 The PSA provides an
approximation of Lawton’s electrical output
along with a minimum and maximum range of
permissible deviation from that approximation.
While the PSA does not provide a specific, unal-
terable numeric quantity, it clearly affords the
necessary specificity under Oklahoma law for
the agreement’s enforceability.46

¶18 PSO next argues that the PSA contains
exclusive remedies for Lawton’s breach and
that the remedies provided are illusory. Lawton
responds that the remedies contained in the
PSA are genuine and that in any event they are
not the only remedies available to PSO. Lawton
insists that nothing in the PSA limits PSO’s
resort to other remedies provided by law. The
Commission agreed with Lawton. Its order
states:

“Further, the Commission finds that the
PSA tendered by Lawton does not contain
any language limiting the remedies or sanc-
tions available to AEP should Lawton fail to
perform. See generally, Power Sales Agree-
ment, §IX. Therefore, both the UCC and
Oklahoma statutory and common law
(regardless of which one an Oklahoma
Court would apply) provide AEP adequate
remedies for any breach by Lawton. These
remedies are part of the total legal obliga-
tion of Lawton under the PSA. Practical
Prod. Corp. v. Brightmere (sic), 1992 OK 158,
864 P.2d 330, 332 (citing 12 O.S. §1-201(11))
(sic).”47
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¶19 We agree with the Commission’s con-
struction of the PSA. It is a basic principle of
contract law that the parties to a contract may
agree to an exclusive remedy for breach, which
if reasonable will be enforced and will exclude
other remedies.48 At the same time, Oklahoma
law recognizes a distinction between language
in a contract that restricts remedies and language
that actually expands rights under the contract.
Provisions that expand rights give the non-
defaulting party a course of action in
addition to recourse through other legally available
remedies.49 The Commission read the PSA as
expanding the rights of PSO rather than as pro-
viding exclusive remedies. We find the Com-
mission’s construction of the relevant provi-
sions of the PSA to be reasonable.

V
AVOIDED COSTS

¶20 A critical matter in controversy in this
case is the Commission’s calculation of PSO’s
avoided costs. Some background information is
necessary for an understanding of the issues
raised. The FERC rules recognize two categories
of costs avoided by a utility when it purchases
power from a QF: “capacity costs” and “energy
costs.”50 Capacity costs generally represent the
fixed capital costs of a generating facility. These
include the costs of constructing a plant,
installing generating equipment, and the finan-
cial carrying costs of the utility’s investment in
the plant. These costs do not vary with changes
in the plant’s actual production.51 Energy costs
are the variable costs of operating, maintaining
and providing fuel to the plant. Energy costs
vary depending on actual generation, i.e. they
increase or decrease according to the amount of
fuel consumed and the cost of operating and
maintaining the plant.52

¶21 Capacity and energy can be self-generat-
ed or purchased. They are self-generated when a
utility builds a new generating unit and places its
production on its own system. Capacity purchas-
es occur when a utility buys the right to call on the
resources of another generating entity if the pur-
chasing utility’s own ability to generate electri-
cal energy is insufficient to satisfy its obliga-
tions. Energy purchases occur when a utility buys
electricity from another generator. Energy pur-
chases may be made to satisfy the purchasing
utility’s obligations or they may be made solely
because it is more economical at a certain point
in time for the utility to buy energy than to gen-
erate it itself.

¶22 A QF is only entitled to an avoided capac-
ity payment from a utility if the purchase of the
QF’s capacity permits the utility to avoid build-
ing additional capacity of its own or purchasing
it from another source.53 The state regulatory
authority must hence consider whether a utility
needs additional capacity and, if so, what type
of capacity is needed. In contrast, a QF is always
entitled to a payment reflecting avoided energy
costs. This is so because a utility can always
avoid costs associated with the production of
energy by decreasing the operation of one or
more of its own units or by foregoing an energy
purchase and replacing that energy with energy
from the QF.

¶23 Implementation of the avoided cost stan-
dard has proved quite problematic. States use a
variety of methodologies for calculating avoid-
ed costs and their results have often either over-
estimated or underestimated the costs utilities
actually avoid by purchasing energy from a QF.
In 1988 the FERC issued a Notice of Proposed
Rulemaking entitled “Administrative Determina-
tion of Full Avoided Costs, Sales of Power to Quali-
fying Facilities, and Interconnection Facilities”54

(the “NOPR”), in which it addressed some of
the problems encountered in determining
avoided costs. One of its proposals was to have
wholesale purchases play a greater role in the
avoided cost determination. The FERC termi-
nated the NOPR in 1998 without adopting new
rules based on the ideas it expressed. Neverthe-
less, in 1995 in Southern California Edison Co.55

the FERC issued a ruling disapproving of an
avoided cost determination that did not take
into account “all sources of generation capaci-
ty” available to the purchasing utility.56

¶24 It is important to note that the FERC has
never limited states to a single methodology for
determining avoided costs. Each state regulato-
ry authority continues to have its own rules and
regulations and its own methodology for imple-
menting PURPA. As long as the method
employed both reasonably accounts for a utili-
ty’s avoided costs and encourages cogenera-
tion57 it will be deemed in compliance with
PURPA even if the avoided cost estimate differs
from actual avoided costs at the time the energy
is delivered.58

VI

THE COMMISSION’S REFUSAL TO BASE
AVOIDED COSTS ON WHOLESALE

MARKET PRICES IS SUPPORTED BY

Vol. 76 — No. 18 — 6/25/2005 The Oklahoma Bar Journal 1415



SUBSTANTIAL EVIDENCE AND IS
CONSISTENT WITH PURPA

¶25 Appellants contend that if PSO is
required to purchase Lawton’s power at the
avoided cost rates ordered by the Commission,
ratepayers will be subjected to unnecessary and
costly rate increases. Appellants argue that the
Commission made a critical error by refusing to
calculate avoided costs in accordance with the
evidence PSO tendered establishing the avail-
ability of low cost electrical power for purchase
in the wholesale electricity market and by 
opting instead to base avoided costs on the
addition to PSO’s system of a hypothetical 
generating unit.

¶26 PSO witnesses testified that for the fore-
seeable future its resource plan is to purchase
any needed capacity in the market rather than
to build new generating plants. PSO witnesses
also testified that the utility intends to supply
its energy needs with purchases whenever that
option is more economical than operating its
own generating units. In support of this plan,
appellants offered evidence that there is a glut
of energy in the market resulting in market
prices that are lower than the costs PSO would
incur if it were to build and operate a plant of its
own. Several witnesses testified that the chance
of prices rising significantly in the next five to
ten years is remote because it will take that long
to work off the market surplus, making PSO’s
planned reliance on market purchases both 
sensible and prudent.

¶27 Accordingly, PSO proposed that its
avoided capacity costs should be calculated
based on market prices, which would be deter-
mined through a competitive bidding process
overseen by the Commission or from “offers”
PSO had already received from market partici-
pants. PSO also proposed that its avoided 
energy costs be tied to market prices obtained
from industry publications that provide fore-
casts of energy prices several years into the
future. PSO advocated a contract term of no
more than five years, corresponding to its pre-
diction that market prices will remain the least
cost alternative for at least that period of time.

¶28 The Commission’s Staff witness testified
that he could neither support nor refute the
claim that market prices would remain low for
three to five years, but testified that markets are
volatile in both price and power availability. He fur-
ther testified that it is inappropriate and risky
for a utility to rely on purchases at projected

wholesale market prices for a significant por-
tion of its resource needs without locking in a
price and ensuring availability through a con-
tract or other binding agreement. Although the
Staff witness recommended using market prices
to establish avoided costs for the first three to
five years of the power sales agreement, he told
the Commission that relying on the market for more
than six to twelve months into the future is danger-
ous. A PSO witness agreed that energy markets are
subject to “significant uncertainty and variability.”

¶29 The Commission found PSO’s reliance on
market purchases for its resource plan to be an
unacceptable means of providing for its future
generation needs. The Commission criticized
PSO for failing to offer any “specific long-range
strategy in the way of planned generation assets
… other than simply further reliance upon pur-
chased power.” The Commission found that the
market is volatile and that PSO’s reliance on
market purchases is short-sighted and risky.
With regard to the “offers” PSO received, the
Commission found them to be unreliable evi-
dence of future market prices and insufficiently
detailed to be useful.59 The Commission also
rejected competitive bidding as a method for
determining market prices, concluding that
there are numerous unresolved problems with
instituting such a process.60 While rejecting the
recommendation of its own staff witness to base
avoided costs on the market for the first few
years of the power sales agreement, the Com-
mission was clearly persuaded by that witness’s
testimony regarding the inadequacy of PSO’s
resource plan and the volatility of the market.

¶30 We are presented here with highly con-
flicting evidence in a matter within the Com-
mission’s expertise. Much of the evidence con-
sists of conflicting opinions by experts as to the
volatility of the electricity market and what
effect market volatility should have on the
Commission’s evaluation of PSO’s resource
plan and its view of the market’s usefulness in
determining avoided costs. While we might
also have viewed a different outcome as sup-
ported by substantial evidence, we cannot say
that the Commission’s decision to reject the
market as the basis for PSO’s avoided costs does
not rest on a substantial evidentiary basis. Qual-
ified experts having a rational basis for their
view offered evidence that supports the Com-
mission’s decision. It is not for this court to re-
weigh the proof and substitute its judgment for
that of the Commission as to where the weight-
ier evidence lies. The Commission’s view of the
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electricity market and of its own ability to over-
see a market-based procedure for determining
avoided costs is within the Commission’s spe-
cial knowledge as regulators in this field and
we will not reverse its decision in the absence of
a compelling reason to do so.

¶31 Finally, we do not agree with PSO that
PURPA requires the Commission to use whole-
sale market prices to determine avoided costs.
FERC has stated that:

“there is no requirement in our regulations
that avoided costs be established through
competitive bidding or other competitive
procurement mechanisms. Our existing reg-
ulations permit avoided cost to be estab-
lished administratively, so long as all alter-
native sources of electric energy, i.e., all
resource technologies and all types of sell-
ers (QF and non-QF), are taken into
account.”61

¶32 The FERC’s proviso that all alternative
sources should be taken into account does not
mean that every alternative source proposed by
one party or another must be utilized in deter-
mining avoided costs. A source may be “taken
into account” by dismissing it as inappropriate.
In other words, state regulatory authorities
retain discretion to determine what sources of
capacity and energy should be considered in
determining avoided costs.62

VII
THE COMMISSION’S DETERMINATION

OF AVOIDED CAPACITY COSTS IS
SUPPORTED BY SUBSTANTIAL

EVIDENCE

¶33 The determination of a utility’s avoided
capacity costs begins with an analysis of the
utility’s capability to meet the demand made on
it for electricity. Demand for electricity varies
hourly and seasonally. A utility must have suffi-
cient generating capability to meet the maxi-
mum demand, whenever that occurs.63 Because
electricity cannot be produced in advance and
be then stored, a utility must have generation
resources available to meet periods of peak
demand.64 Consequently, a portion of a utility’s
generating units will stand idle most of the day
or year, coming online only during periods of
peak demand.65

¶34 To economically deal with the situation of
variable demand, utilities use three types of
generating units that optimally match costs
with usage. Baseload plants are designed to

operate continuously to meet a system’s mini-
mum load. They are expensive to build, but
because they use low cost fuels, they are rela-
tively inexpensive to operate.66 In contrast,
peaking units are designed to run for only short
periods of time when demand for electricity is
at its highest.67 They are less expensive to build
than baseload plants, but because their fuel
costs are higher, they are more expensive to
operate.68 The third category of generating units
are intermediate plants, which as the name sug-
gests operate more than a baseload unit and less
than a peaking unit with commensurate costs.69

¶35 Based on evidence of PSO’s capability to
meet projected future demand, the Commission
found that PSO will need to secure additional
peaking capacity beginning in 2005 and that its
need for capacity to meet peak demand and
reserves will increase each year thereafter.
Accordingly, the Commission found that PSO
needs the capacity Lawton will provide. Having
rejected competitive bidding and the “offers”
received by PSO as means of determining
avoided costs, the Commission selected a newly
constructed combustion turbine peaking plant
as the most efficient alternative source of supply
of PSO’s next unit of required capacity. These
findings and conclusions are supported by substan-
tial evidence.

¶36 The Commission found that a levelized
capacity payment of $77.01/kW/year was a
reasonable estimate of the capacity costs of a
peaking plant. This amount was consistent with
the testimony of expert witnesses regarding the
capacity costs of a peaking plant. We hold that
the Commission’s findings and conclusion as to
PSO’s avoided capacity costs are supported by sub-
stantial evidence. 

¶37 Although PSO does not dispute that its
future need is for peaking capacity, it suggests
that it might be more appropriate in this case to
use the costs avoided by the addition of a hypo-
thetical baseload unit on its system. This argu-
ment is based on the fact that the power sales
agreement approved by the Commission
requires PSO to accept power from Lawton not
just at hours of peak demand when PSO needs
Lawton’s power to meet demand, but all day
every day of the year.70 In other words, PSO’s
need for peaking capacity is not matched by the
amount of power it will have to accept from
Lawton. PSO argues that the amount of power
it must take from Lawton is characteristic of a
baseload unit, not a peaking unit, so that
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regardless of what its future needs may be, its
avoided costs for taking Lawton’s power would
be better reflected by using a baseload unit as
the proxy. As PSO points out, energy costs make
up a large percentage of total avoided costs.
Hence, while the fixed costs of a baseload unit
would be considerably greater than those of a
peaking unit, over the course of the contract’s
term the higher capacity(fixed) costs of a base-
load unit would be more than offset by that
unit’s lower operating costs. The Commission’s
staff witness in fact recommended that a base-
load unit be used as a proxy for avoided costs
during a portion of the contract’s term.

¶38 In the next part of this pronouncement,
we hold that on remand the Commission must
revisit its determination of PSO’s avoided ener-
gy costs. While the evidence of PSO’s future
capacity needs clearly supports the Commis-
sion’s decision to base avoided capacity costs
on the capital costs of a peaking unit, reconsid-
eration of PSO’s avoided energy costs may cre-
ate a need to reconsider the use of a peaking
unit as the proxy for avoided capacity costs dur-
ing the entire contract term. We are not direct-
ing the Commission to make any particular
decision in this regard, but are merely giving
the commissioners permission to revisit this
issue if necessary. Regardless of how energy
payments are determined, it may well be that
the lower costs of building a peaking unit make
that unit a more accurate measure of capacity
costs in current dollars than generating units
that take longer to build, are more complex, and
have greater exposure to regulatory and envi-
ronmental measures.71 We simply want to make
clear that while we affirm the Commission’s use
of a proxy peaking unit for capacity costs, we
are not forbidding the Commission to revisit the
proxy unit chosen for capacity payment 
purposes to the extent that the Commission
determines such revisiting of the subject is
necessitated by its reconsideration of PSO’s
avoided energy costs.

VIII
THE COMMISSION’S APPROACH TO

PSO’S AVOIDED ENERGY COSTS IS NOT
SUPPORTED BY SUBSTANTIAL

EVIDENCE

¶39 Energy costs are the variable costs of
operating, maintaining and providing fuel to an
electrical generating unit. They are variable
because they change with production. Energy
costs have two principal components: a heat

rate and a fuel cost. Heat rate measures the
number of British Thermal Units (Btu)72 neces-
sary to generate one kilowatt-hour73 of electrici-
ty. Heat rate is represented as xBtu/KWh. The
lower a generating unit’s heat rate, the less fuel
it burns to generate electricity and the less it
costs to operate. For example, a generating unit
that is able to produce one kilowatt-hour of
electricity with 7,000 Btu of fuel is 30% less cost-
ly to operate than a generating unit that
requires10,000 Btu of fuel to produce one kilo-
watt-hour. Fuels used for the production of elec-
tricity include natural gas, coal, hydro power,
and nuclear power. Fuels vary widely in cost.
Energy cost is a function of the price of the fuel
used by a particular generating unit and that
unit’s heat rate.

¶40 As stated earlier, the quantity of power a
utility produces varies hourly and seasonally
depending on demand. In order to produce the
quantities of electricity necessary to meet varia-
tions in demand, a utility uses different combi-
nations of fuel and equipment. When demand
for electricity is low a utility can “dispatch”, or
operate, its lowest operating-cost units and
back down, or turn off, its higher cost units. As
demand increases, a utility dispatches its more
costly units, beginning with the least costly and
moving to the most costly. When load is at its
highest, a utility must use units with the highest
operating costs. Each increase in the use of a
higher cost unit increases the marginal or incre-
mental cost of producing electricity. Proper dis-
patch decisions result in lower incremental
energy costs. Dispatch decisions are made on an
hourly and daily basis.

¶41 In making dispatch decisions, a utility
considers not only the economics of using its
own generating units, but also whether to pur-
chase electricity produced by other producers
who may be willing to sell electricity for less
than what it would cost the utility to operate its
less efficient, more expensive generating units.
These purchases, known as “economy energy
purchases,” are another way a utility can lower
its incremental cost of producing electricity.

¶42 The Commission’s order establishes two
heat rates for the determination of PSO’s avoid-
ed energy costs: 10,800 Btu/kWh for Summer
On-Peak Hours and 10,460 Btu/kWh for all
other hours of the year.74 In support of its 
decision, the Commission states:

“These avoided heat rates are lower than
information from the Oak Ridge National

1418 The Oklahoma Bar Journal Vol. 76 — No. 18 — 6/25/2005



Laboratory and the Department of Energy’s
Energy Information Administration regard-
ing expected CT [combustion turbine]
peaking heat rates, and therefore, is a con-
servative calculation. These heat rates are
also close to AEP’s current year round sys-
tem average gas heat rate and will make
Lawton the third most efficient unit out of
all of AEP’s total gas fired generation in
terms of efficiency, which will benefit AEP’s
customers significantly.”

¶43 The Commission notes that none of the
parties in this case gave it much help in deter-
mining the avoided heat rate.

“The real challenge in determining the
proper heat rate stems from the parties’
reluctance to submit evidence relating to
how Lawton’s facility would be dispatched
in the absence of uncommitted short-term
purchases. The ‘avoided heat rate’ depends
on the point in time at which Lawton’s unit
would be dispatched, and the heat rate of
the units that Lawton’s facility would be
displacing. Such information is necessary
when evaluating PSO’s resource options
and the type of unit being avoided in order
to establish avoided costs. PSO so focused
on using market purchases to meet its
future capacity and energy needs that it
offered little evidence in the way of avoided
proxy unit costs in the absence of short term
market purchases.”

¶44 The Commission nevertheless contends
that its dual heat rates apply principles of eco-
nomic dispatch by ordering different heat rates
for summer on-peak hours and all other hours.
The Commission explains that by differentiat-
ing between summer on-peak hours and all
other hours, its decision reflects “the variability
of the cost of producing electricity during dif-
ferent hours of the day and seasons of the year.”

¶45 Appellants argue that the Commission-
ordered heat rates do not apply economic dis-
patch principles in any meaningful way. PSO
agrees that it cannot physically dispatch Lawton to
run only the number of hours it would run
under economic dispatch principles,75 but it
argues that Lawton’s energy should be priced as
if the QF were dispatchable. The utility contends
that if it economically dispatched Lawton based
on the Commission-ordered heat rate, Lawton
would run no more than 15% of the time.76 The
Commission counters that the heat rates it

ordered are in fact the heat rates of a dispatchable
peaking unit.

¶46 The Commission’s order moves seam-
lessly from finding that a peaking unit would be
the most appropriate capacity addition to PSO’s
system to using the heat rates of a peaking unit
as the basis for calculating energy payments.
There seems to be an underlying assumption in
the Commission’s order, the basis of which is
neither expressed nor evident to the court, that
if a peaking unit is used for capacity payments,
then a peaking unit’s heat rate must serve as the
basis for energy payments. Utilizing a single
proxy unit for both calculations makes sense if
the utility’s energy needs match the cogenera-
tor’s energy output, but where as here the
cogenerator will supply a great deal more than
the utility’s capacity requirements, the rationale
for using a unit specific approach to both capac-
ity and energy payments is not clear. Hence,
while the record does indeed contain evidence
that the non-dispatchable heat rate of a peaking
unit is 10,456 Btu/kWh at non-summer condi-
tions and 10,800 Btu/kWh at summer condi-
tions, we fail to see how these ratings relate to
the actual generation mix and the resulting
incremental costs that would arise from the
addition of Lawton’s power to PSO’s system.

¶47 The Commission also says that the heat
rates it ordered are “close to AEP’s current year
round system average gas heat rate and will
make Lawton the third most efficient unit out of
all of AEP’s total gas fired generation in terms
of efficiency, . . .” This argument at least has the
benefit of looking at the operation of PSO’s sys-
tem, but it too falls short of producing convic-
tion that the ordered heat rates are sustainable.
First, the Commission neither provides the number
representing PSO’s actual historical system average
gas heat rate for the court to use as a comparison
with the ordered heat rates nor does the Commission
identify where in the record that information can be
found. Second, even if the Commission deter-
mined what PSO’s historical system average
annual gas heat rate was, it failed to explain
how that historical figure relates to the avoided
incremental heat rate that PSO will experience
by Lawton’s displacement of PSO generation.

¶48 Lawton argues that the Commission-
ordered heat rates should be affirmed because
they are lower than the average avoided incre-
mental heat rate produced by the cogenerator’s
computer simulation of PSO’s system. Lawton’s
computer modeling was rejected by the Com-
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mission along with the computer modeling
done by PSO. The Commission found that both
parties had skewed the inputs into the comput-
er modeling in ways that made them unreliable
guides to avoided costs. We have no reason to
second-guess the Commission’s assessment of
the parties’ computer models. Hence the fact
that the Commission-ordered heat rates are
lower than the heat rate Lawton produced in its
computer modeling does not convince us that
the Commission’s heat rates are appropriate.

¶49 Finally, although the record does show
that both a Commission staff witness and a PSO
witness proposed using a heat rate of 10,500
Btu/kWh, we do not believe that their testimo-
ny supports the conclusion that the Commis-
sion-ordered heat rates comply with the PURPA
standard. This is so because the former used
that heat rate only in conjunction with a 10%
capacity factor and the latter for just a 13-day
peaking capacity purchase. Their testimony
does not compel the conclusion that a heat rate
in the neighborhood of 10,500 Btu/kWh reflects
PSO’s incremental avoided heat rate for the
Lawton purchase.

¶50 In reviewing the Commission-ordered
heat rates, we are confronted with the task of
assessing a Commission decision on a technical
matter involving terminology, concepts, and
data commonly used by electrical engineers
and economists, but not easily understood by
those outside those professions. Yet in the final
analysis, it is a judicial decision that we are
called upon to make, not a decision as engineers
or economists. The engineers and economists in
this case had widely diverging views. Our task
is to determine whether the Commission’s deci-
sion is supported by substantial record evi-
dence. It may be that the Commission-ordered
heat rates would result in avoided energy pay-
ments in line with the requirements of PURPA,
but from the record provided we are unable to
ascertain that this is so. On remand of this
cause, it is imperative that the Commission
identify in its order the evidence that serves as
the factual basis for the heat rate or heat rates
chosen and specify how its decision reflects the
incremental energy costs PSO will avoid.

¶51 With respect to the avoided fuel, the
Commission found that gas is the only fuel that
would be avoided by the addition of a peaking
unit to PSO’s system and ordered the cost of gas
to be derived from PSO’s weighted average cost
of gas (“WACOG”) as shown on its monthly

Fuel Adjustment Clause filings with the Com-
mission.77 In support of this decision, the Com-
mission states:

“The Commission finds that the use of
WACOG to set the avoided price for fuel is
a very conservative and customer protec-
tive approach that will result in energy pay-
ments below AEP’s full avoided cost, i.e.
below AEP’s incremental highest priced gas
avoided by AEP for its gas purchases.”

¶52 PSO asserts that natural gas is not the
only fuel avoided by a round-the-clock pur-
chase from Lawton and that the weighted aver-
age cost of that fuel is not an accurate measure-
ment of PSO’s incremental cost. Post-remand
reconsideration of PSO’s avoided energy costs
will necessitate a reconsideration of the avoided
fuel. Accordingly, we decline to review this 
matter until the Commission has completed the
further inquiry required by today’s 
pronouncement.

IX
THE ABSENCE OF A PROVISION IN THE

PSA CORRESPONDING TO 18 C.F.R.
§292.304(f) DOES NOT VIOLATE PURPA OR

THE FERC REGULATIONS
IMPLEMENTING IT

¶53 PSO argues that the Commission’s order
violates PURPA by approving a power sales
agreement that does not include a clause corre-
sponding to the provisions of 18 C.F.R.
§292.304(f). The provisions of §292.304(f)(1) per-
mit an electric utility to suspend purchases of
energy or capacity from a qualifying facility
when “operational circumstances” make such
purchases more expensive than generating the
electricity itself.78 The provisions of 
§292.304(f)(2) require a utility exercising its
rights under §292.304(f)(1) to notify the affected
QF of its decision in time for the QF to cease
delivering power.79 This provision would be of
no use unless utilities could actually cease pur-
chasing QF power during “operational circum-
stance” periods. The regulation is hence an
exception to the PURPA requirement that elec-
tric utilities purchase the entire output of quali-
fying facilities.80

¶54 We disagree with PSO that a provision
incorporating the terms of §292.304(f) must be
included in a QF contract. Extant applicable law
is a part of every contract in this state as if it
were expressly cited or its terms incorporated in
the contract.81 An intent to modify applicable
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law by contract is not effective unless the power
is expressly exercised.82 A contractual adjust-
ment of rights contrary to law must be clearly
expressed in the agreement if applicable law is
not to be applied.83 Hence, the provisions of
§292.304(f) remain available to PSO regardless
of whether they are explicitly included in the
contract.

¶55 The Commission advocates an alternate
basis for upholding its decision. We ordinarily
would not consider this argument, having just
affirmed the Commission’s decision on other
grounds. Yet in this case we choose to address
the Commission’s argument because the post-
remand inquiry we order today will necessarily
entail the Commission’s reconsideration of how
best to account for the operational circumstance
periods covered by §292.304(f). We deem it pru-
dent to offer some guidance to the Commission
on this point.

¶56 The Commission argues that the power
sales agreement under review does not have to
contain a provision corresponding to
§292.304(f) because the Commission made that
regulation moot by taking operational circum-
stances into account through the prescribed
heat rates.84 PSO counters that the record con-
tains no evidence to support the Commission’s
contention that the prescribed heat rates reflect
an adjustment to account for the periods of
operational circumstances contemplated by
292.304(f). While we agree with the Commis-
sion that purchase rates may take periods of
operational circumstances into account, thereby
rendering moot the provisions of §292.304(f),85

we agree with PSO that the record in this case
does not provide substantial evidentiary sup-
port for the Commission’s contention.

¶57 To summarize, the provisions of
§292.304(f) remain available to a utility even if
its terms are not expressly included in the
power sales agreement, but its provisions may not
be utilized by the utility if operational circumstances
have already been taken into account in calculating
the utility’s avoided costs. Thus, should PSO ever
invoke the provisions of §292.304(f), its avail-
ability will depend on whether the purchase
rates ordered by the Commission already take
into account periods of operational circum-
stances. To avoid confusion and prevent future
litigation over this issue, we urge that, on
remand, if it takes operational circumstances
into account through the avoided cost rate
structure, the Commission specify on remand

what adjustment was made and where in the
record evidentiary support for the decision can
be found.

X
THE CONTRACT TERM ORDERED BY
THE COMMISSION IS SUPPORTED BY

SUBSTANTIAL EVIDENCE AND IS
CONSISTENT WITH FEDERAL LAW

¶58 Lawton asked the Commission to set the
term of the PSA at twenty-five years. The Com-
mission rejected this request and set the term at
twenty years. PSO argues that the Commission-
ordered contract term merely exacerbates the
contract’s substantive inequities and inefficien-
cies in violation of PURPA and the FERC’s reg-
ulations. The Attorney General argues that
ratepayers will be harmed by a contract of
twenty years duration that reduces PSO’s flexi-
bility to rely on market purchases because mar-
ket purchases will provide electricity to con-
sumers at a lower cost than the PSA. OIEC
argues that in today’s market a long-term con-
tract is a contract of three to five years duration.
Lawton responds that the twenty year term
ordered by the Commission is supported by
substantial evidence and is consistent with
PURPA and the FERC rules implementing it.
Lawton points to testimony from Commission
Staff that a short-term contract would discour-
age cogeneration in Oklahoma and that a long-
term contract is desirable to protect ratepayers
from the volatility of the electricity market.

¶59 In Smith,86 we held that a qualifying facil-
ity is entitled to full avoided costs set for the
duration of a long-term contract,87 but did not
address what constitutes a long term contract.
Neither PURPA nor the FERC rules require any
particular contract length, leaving the decision
on this issue to the discretion of the state regu-
latory authority to be resolved on a case-by-case
basis. Evidence was introduced in this case that
in light of market forecasts, five years consti-
tutes the long term, but the Commission, rely-
ing on other evidence, was unwilling to rely on
predictions of future market conditions.
Instead, the Commission concluded that the
ability of PSO to purchase power at a known,
set price for twenty years would provide
greater protection to ratepayers while at the
same time promoting the goal of PURPA to
encourage cogeneration. The Commission’s
choice of a twenty-year term does not violate
PURPA or the FERC rules implementing it and
is supported by the record.
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XI
THE COMMISSION HAS EXTENSIVE

AUTHORITY UNDER PURPA TO
DETERMINE THE TERMS AND

CONDITIONS OF QF CONTRACTS,
BUT CERTAIN PARTS OF ITS ORDER

EXCEED THAT AUTHORITY

¶60 PSO argues that certain provisions of the
PSA approved by the Commission impermissi-
bly interfere with the utility’s internal business
decisions. Such interference has on more than
one occasion met with this court’s disapproval.
As early as 1934, in Lone Star Gas Company v.
Corporation Commission,88 we said of the powers
of the Commission:

The powers of the Commission are to regu-
late, supervise, and control the public serv-
ice companies in their services and rates,
but these powers do not extend to an inva-
sion of the discretion vested in the corpo-
rate management. It does not include the
power to approve or disapprove contracts
about to be entered into, nor to the approval
or veto of expenditures proposed.89

In Oklahoma Gas & Electric Company v. Corpora-
tion Commission,90 we held that the Constitution
does not clothe the Commission with the gener-
al power of internal management and control of
the utilities it regulates.91 In Public Service Com-
pany v. State,92 the Commission sought to pre-
vent a utility’s construction of a plant by refus-
ing to permit the issuance of securities. We held
that this was an impermissible interference with
the utility’s internal business decisions.93

¶61 In each of these decisions the power
asserted by the Commission and rejected by the
court originated in state constitutional or statu-
tory law. These cases are inapplicable to the
Commission’s exercise of authority under
PURPA to order a utility to enter into a contract
with a qualifying facility. We recognized this
distinction in Smith.94 The utility in that case
argued that the amount of its generating capac-
ity and associated costs is an internal manage-
ment decision beyond the jurisdictional reach of
the Commission. We disagreed, holding that the
Commission had subject matter jurisdiction to
set reserve margins and establish capacity
needs insofar as doing so was for the purpose of
furthering the federal policy objectives of
PURPA.

¶62 By filing an application with the Com-
mission pursuant to PURPA and submitting a

proposed contract, Lawton invoked the full
power and duty of the Commission to examine
all of the contract’s terms and conditions for
compliance with PURPA and the FERC regula-
tions implementing it. FERC has recognized
that the States have this authority. In rejecting a
utility’s challenge to a state regulatory authori-
ty’s determination that a legally enforceable
obligation had been incurred, the FERC noted
that the specific provisions of QF contracts are
up to the States to determine:

“It is up to the States, not this Commission,
to determine the specific parameters of
individual QF power purchase agreements,
including the date at which a legally
enforceable obligation is incurred under
State law. Similarly, whether the particular
facts applicable to an individual QF necessitate
modifications of other terms and conditions of
the QF’s contract with the purchasing utility is
a matter for the States to determine. This Com-
mission does not intend to adjudicate the
specific provisions of individual QF con-
tracts.” 95 (emphasis added)

Cogenerators have the right to have disputes
settled by the Commission.96 The Commission
did not exceed its authority under PURPA or
under state law and regulation in reviewing the
entire proposed contract and determining the
provisions that would be included in the final
version.

¶63 PSO also contends that the Commission’s
order that PSO treat Lawton as a “network
resource” not only interferes with management
discretion, but also exceeds the Commission’s
jurisdiction because network service is part of
PSO’s FERC-approved Open Access Transmis-
sion Tariff.97 Lawton says that the Commission’s
directive merely ensures “that AEP-PSO will
not be able to impair the operation of the Law-
ton Facility (including the right to produce and
deliver its energy) and that the Facility will be
treated fairly by AEP-PSO.” The Commission’s
appeal briefs fail to specifically address this
issue, instead including it within its general
defense of its decisions as not encroaching upon
management discretion.

¶64 Network service is a type of relationship
a transmission provider may have with a cus-
tomer for either interconnection services or
transmission services or both. Network
Resource Interconnection Service requires the
transmission provider to build the network
upgrades which will allow an interconnection
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customer to designate a generating facility as a
network resource and obtain Network Integra-
tion Transmission Service.98 When an electric
utility purchases a QF’s total output, it is obli-
gated to interconnect under the provisions of 18
C.F.R. §292.303 and the relevant state agency
exercises authority over the interconnection and
the allocation of interconnection costs.99 Net-
work Integration Transmission Service is a
transmission or delivery service that places net-
work customers on a footing comparable to that
of the transmission provider on the transmis-
sion provider’s transmission system.100 Net-
work resource status for interconnection service
does not convey transmission service.101 The
interstate transmission of electricity within the
jurisdictional boundaries of the FERC.102

¶65 The Commission’s directive that PSO
treat Lawton as a network resource occurs with-
in a discussion of matters relating to intercon-
nection but under a general heading referring to
both transmission and interconnection. It is
unclear to the court precisely what the Com-
mission is ordering PSO to do. The Commis-
sion’s order does not delineate the nature and
scope of the Commission’s directive or point to
anything in the record supporting its decision.
Its appeal briefs, too, shed no light on the issue.
The Commission must convey in the order
enough information that the court can deter-
mine whether the findings are supported by the
law and substantial evidence.103 Findings made
in general terms are insufficient.104 The Commis-
sion’s finding that PSO must treat Lawton as a
network resource does not meet this standard.

¶66 Finally, PSO argues that the Commission
exceeded its authority by ordering PSO’s parent
company, AEP, to execute the power sales
agreement along with PSO. PSO points out that
both PURPA and the FERC’s implementing reg-
ulations limit the QF purchase obligation to
electric utilities.105 PSO argues that while AEP
may be its parent company, that does not make
it an electric utility.

¶67 The Commission argues in its brief that the
power sales agreement can only be fully imple-
mented if another AEP subsidiary, American
Electric Power Service Corporation, carries out
some of its provisions. The Commission con-
tends that for the latter’s cooperation to be
assured it is necessary to require AEP, the par-
ent of both PSO and American Electric Power
Service Corporation, to join in the agreement.
The order makes no findings of fact and points out

nothing in the record that supports this contention.
Further, PURPA and the FERC implementing
regulations clearly assign the QF purchase obli-
gation to electric utilities. The order contains no
finding that AEP is an electric utility rather than
a company that owns electric utilities, that AEP
and PSO are not separate entities, or that they
should not be treated as separate entities. On
this record, the Commission’s order to AEP to
execute the agreement cannot be sustained.

XII
THE COMMISSION DID NOT

UNILATERALLY CHANGE THE POWER
SALES AGREEMENT IN VIOLATION OF

THE LAW

¶68 PSO argues that the Commission added a
new definition to the final version of the PSA
and altered another provision without giving
the constitutionally required notice to PSO106

and without substantial support in the record.
In the version of the PSA originally tendered by
Lawton, PSO was allowed to reduce capacity
payments if Lawton did not perform at a 92.3%
capacity factor during the summer on-peak
hours. PSO argues that the Commission altered
this provision in the final version of the PSA to
give Lawton the entire year in which to meet
this capacity factor, permitting Lawton to
receive full capacity payments even if capacity
is unavailable when PSO most needs it — dur-
ing the summer when it experiences peak
load.107

¶69 We disagree that the PSA was changed
without notice to PSO. Inherent in the regulato-
ry authority the Commission has over avoided
cost determinations is the authority to deter-
mine related terms and conditions to be includ-
ed in power sales agreements. PSO had notice
of the nature of the proceeding before the Com-
mission and fully participated in it. Its con-
tention that it did not have notice that this par-
ticular provision would be subject to the Com-
mission’s authority to approve QF contract
terms is without merit.

¶70 The change in the testing temperature
ordered by the Commission is matched in the
final version of the PSA by a corresponding
increase in the QF’s net electrical generating
capacity. That capacity must be made available
to PSO year round. The Commission hence
required capacity testing to be based on total
annual hours rather than on summer hours. The
Commission has authority under PURPA to
make decisions of this nature and so long as
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they are supported by substantial evidence,
they will not be disturbed on appeal.

XIII
SUMMARY

¶71 The Commission’s order stands on firm
legal support as to issues resolved in Parts IV,
VI, VII, IX, X, and XII and is affirmed insofar as
it determines the issues discussed in these parts.
Because the Commission failed to provide sub-
stantial record support of its calculation of
avoided energy costs, and because certain of its
directives are not sufficiently detailed to pro-
vide a basis for determining their conformity to
PURPA and FERC regulations, the order is
vacated as to the issues addressed in parts VIII
and XI. The proceeding is remanded to the
Commission for further inquiry to be conduct-
ed, and findings to be made, in a manner con-
formable to directions given in this pronounce-
ment.

¶72 ORDER AFFIRMED IN PART AND
VACATED IN PART; PROCEEDING
REMANDED WITH DIRECTIONS TO CON-
DUCT FURTHER INQUIRY AND MAKE
ADDITIONAL FINDINGS.

¶73 LAVENDER, HARGRAVE, OPALA,
KAUGER, EDMONDSON and COLBERT, JJ.,
concur.

¶74 WATT, C.J., WINCHESTER, V.C.J. and
TAYLOR, J., concur in part and dissent in part.

1. Identified herein are those counsel for the parties and amici
whose names appear on their respective briefs.

2. See the provisions of 16 U.S.C. §796, which state in pertinent part:
“The words defined in this section shall have the following mean-
ings for purposes of this chapter, to wit:
(18)(A) ‘cogeneration facility’ means a facility which produces -
(i) electric energy, and
(ii) steam or forms of useful energy (such as heat) which are used
for industrial, commercial, heating, or cooling purposes; …”

3. See the provisions of 16 U.S.C. §§796 and 824a-3 et seq.
4. See the provisions of 16 U.S.C. §796, which state in pertinent part:

“The words defined in this section shall have the following mean-
ings for purposes of this chapter, to wit:
(18)(B) ‘qualifying cogeneration facility’ means a cogeneration
facility which —
(i) the Commission [the Federal Energy Regulatory Commission]
determines, by rule, meets such requirements (including require-
ments respecting minimum size, fuel use, and fuel efficiency) as
the Commission may, by rule, prescribe; and
(ii) is owned by a person not primarily engaged in the generation
or sale of electric power (other than electric power solely from
cogeneration facilities or small power production facilities); . . .”

5. PSO is an electric utility providing power in eastern and south-
western Oklahoma. It is wholly owned by American Electric Power, a
company that operates electric utilities in a number of states.

6. Lawton filed direct, rebuttal, and surrebuttal testimony. PSO filed
responsive, rebuttal, and surrebuttal testimony. The Attorney General’s
office and the Commission Staff filed responsive testimony.

7. OIEC is a trade organization composed of companies engaged in
processing and manufacturing industries. Its members receive electric
service from PSO and are hence PSO ratepayers.

8. This date corresponds to the date on which Lawton filed its direct
testimony detailing the development of the Lawton facility since its
inception.

9. Order No. 483091 in Cause No. PUD 200200038. The dissenting
commissioner did not disagree with the majority’s finding that a legal-
ly enforceable obligation had arisen.

10. OIEC designated its appeal as a cross-appeal. A true cross-
appeal is one brought by an appellee in the original appeal who seeks
relief against another appellee only. A counter-appeal is one brought by
an appellee who invokes the court’s appellate jurisdiction for relief
against the original appellant. The status of original appellant is con-
ferred on the aggrieved party who wins the race to the clerk’s office to
file the first petition-in-error. Spears v. Preble, 1983 OK 8, ¶4, 661 P.2d
1337, 1344 (Opala, J., concurring in result.). Having filed the first peti-
tion-in-error in this case, PSO is the original appellant. Its petition-in-
error did not confer any appellate-party status on OIEC. OIEC’s peti-
tion-in-error would hence more correctly be termed a co-appeal.

11. The pertinent terms of the Oklahoma Constitution, Art. 9, §20,
provide:

“From any action of the Corporation Commission prescribing
rates, charges, services, practices, rules or regulations of any pub-
lic utility or public service corporation, or any individual, person,
firm, corporation, receiver or trustee engaged in the public utility
business, an appeal may be taken by any party affected, or by any
person deeming himself aggrieved by any such action, or by the
State, directly to the Supreme Court of the State of Oklahoma, in
the manner and in the same time in which appeals may be taken
to the Supreme Court from the District Courts, except that such an
appeal shall be of right, . . .”

12. Id. Its pertinent provisions are:
“The Supreme Court’s review of appealable orders of the Corpo-
ration Commission shall be judicial only, and in all appeals
involving an asserted violation of any right of the parties under
the Constitution of the United States of the Constitution of the
State of Oklahoma, the Court shall exercise its own independent
judgment as to both the law and the facts. In all other appeals
from orders of the Corporation Commission the review by the
Supreme Court shall not extend further than to determine
whether the Commission has regularly pursued its authority, and
whether the findings and conclusions of the Commission are sus-
tained by the law and substantial evidence. Upon review, the
Supreme Court shall enter judgment, either affirming or reversing
the order of the Commission appealed from.”

13. Smith Cogeneration Management, Inc. v. Corp. Comm’n, 1993
OK 147, ¶9, 863 P.2d 1227, 1332; Forest Oil Corp. v. Corp. Comm’n, 1990
OK 58, ¶32, 807 P.2d 774, 788.

14. Mustang Production Co. v. Corp. Comm’n, 1989 OK 35, ¶14, 771
P.2d 201, 204.

15. Teleco, Inc. v. Corp. Comm’n, 1982 OK 124, ¶6, 653 P.2d 209, 212.
The United States Supreme Court has described it as “enough to justify,
if the trial were to a jury, a refusal to direct a verdict when the conclu-
sion sought to be drawn from it is one of fact for the jury.” National
Labor Relations Board v. Columbian Enameling & Stamping Co., 306
U.S. 292, 300, 59 S. Ct. 501, 505, 83 L. Ed. 660 (1939).

16. Tecumseh Gas System, Inc. v. State, 1977 OK 20, ¶22, 565 P.2d
356,359. As the United States Supreme Court noted, substantial evi-
dence “means such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion.” Richardson v. Perales, 402
U.S. 389, 401, 91 S. Ct. 1420, 28 L. Ed.2d 842 (1971).

17. Marathon Oil Co. v. Corp. Comm’n, 1994 OK 28, ¶18, 910 P.2d
966, 970; El Paso Natural Gas Co. v. Corp. Comm’n, 1981 OK 150, ¶9, 640
P.2d 1336, 1338-39 (adopting the view expressed by the United States
Supreme Court in Universal Camera Corp. v. Nat’l Labor Relations Bd.,
340 U.S. 474, 488, 71 S. Ct. 456, 464, 95 L. Ed. 456 (1951) that “the sub-
stantiality of evidence must take into account whatever in the record
fairly detracts from its weight.”). For an account of the development of
the substantial evidence test, see Larry Derryberry and Patrick D.
Shore,”Public Utility Regulation in Oklahoma: An Historical Perspective,” 19
OKLAHOMA CITY UNIVERSITY LAW REVIEW 465 (Fall 1994).

18. Consumers Power Co. v. Public Service Comm’n, 472 N.W.2d 77,
92 (Mich. App. 1991).

19. MCI Telecommunications Corp. v. State, 1991 OK 86, ¶22, 823
P.2d 351,358; Turpen v. Okla. Corp. Comm’n, 1988 OK 126, ¶16, 769 P.2d
1309, 1317.

20. Snow Mountain Pine Co. v. Maudlin, 734 P.2d 1366, 1367 (Or.
App. 1987). See 45 Fed. Reg. 12215 (1980).

21. The provisions of 16 U.S.C. §824a-3 provide in pertinent part:
“(a) Cogeneration and small power production rules
“Not later than 1 year after November 9, 1978, the Commission
[FERC] shall prescribe, and from time to time thereafter revise,
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such rules as it determines necessary to encourage cogeneration
and small power production, which rules require electric utilities
to offer to —
(1) sell electric energy to qualifying cogeneration facilities and
qualifying small power production facilities and
(2) purchase electric energy from such facilities . . .”
(b) Rates for purchases by electric utilities
The rules prescribed under subsection (a) of this section shall
insure that, in requiring any electric utility to offer to purchase
electric energy from any qualifying cogeneration facility or quali-
fying small power production facility, the rates for such purchase
—
(1) shall be just and reasonable to the electric consumers of the
electric utility and in the public interest, and
(2) shall not discriminate against qualifying cogenerators or qual-
ifying small power producers.
No such rule prescribed under subsection (a) of this section shall
provide for a rate which exceeds the incremental cost to the elec-
tric utility of alternative electric energy.”

22. The provisions of 16 U.S.C. §824a-3(d) provide the following def-
inition of “incremental cost of alternative electric energy”:

“For purposes of this section, the term “incremental cost of alter-
native electric energy” means, with respect to electric energy pur-
chased from a qualifying cogenerator or qualifying small power
producer, the cost to the electric utility of the electric energy
which, but for the purchase from such cogenerator or small power
producer, such utility would generate or purchase from another
source.”

23. Armco Advanced Materials Corp. v. Pennsylvania Public Utility
Comm’n, 634 A.2d 207, 209 (Pa. 1993).

24. The rules governing electric utilities’ obligation to purchase from
and sell to QFs are found at 18 C.F.R. §292.303; the rules governing the
rates electric utilities must pay for QF power are found at 18 C.F.R.
§292.304.

25. See American Paper Inst. v. American Elec. Power Serv., 461 U.S.
402, 406, 103 S. Ct. 1921, 76 L. Ed.2d 22 (1982) (stating that “the term full
‘avoided costs’ used in the regulations is the equivalent of the term
‘incremental cost of alternative electric energy’ used in §210(d) of
PURPA”). The FERC’s definitions of terms used in implementing
PURPA are found at 18 C.F.R. §292.101. The term “avoided costs” is
defined as follows:

“Avoided costs means the incremental costs to an electric utility of
electric energy or capacity or both which, but for the purchase
from the qualifying facility or qualifying facilities, such utility
would generate itself or purchase from another source.”

26. The provisions of 16 U.S.C. §824a-3(f) obligate state regulatory
agencies to implement FERC’s rules through their own rulemaking.
FERC v. Mississippi, 456 U.S. 742, 102 S. Ct. 2126, 72 L. Ed.2d 532 (1982).
See the provisions of 16 U.S.C. §824a-3 (f), which state:

“Implementation of rules for qualifying cogeneration . . . facilities
(1) Beginning on or before the date one year after any rule is pre-
scribed by the Commission under subsection (a) of this section or
revised under such subsection, each State regulatory authority
shall, after notice and opportunity for public hearing, implement
such rule (or revised rule) for each electric utility for which it has
ratemaking authority.”

27. The provisions of 17 O.S.1981 §34.1, state in pertinent part:
“The Commission shall have the power to implement and admin-
ister the Public Utility Regulatory Policies Act (P. L. 95-617). The
Public Utility Division of the Corporation Commission shall be
responsible for assisting the Commission in the performance of
these duties . . . . The Corporation Commission shall adopt such
rules and regulations as are necessary to implement the purpose
of all federal laws which are administered or enforced by the Cor-
poration Commission.”

Section 34.1 was amended effective July 20, 1987. The amendment did
not alter the substance of the above quoted provision.

28. The pertinent provisions of OAC 165:35-29-1 state:
“(e)Each utility will maintain on file for all other potential cogen-
erators a small power producers information sufficient to guide
such parties in regard to avoided costs and procedures. Such
information shall include, but not be limited to:

(1) The utility’s response to avoided cost interrogatories as
requested by the Commission.
(2) A copy of this Chapter.
(3) A copy of the experimental tariff
(4) Such reports and analyses as shall be prescribed by the
Commission.

(5) For investor owned utilities, the information required by
Section 210 of the Public Utility Regulatory Policies Act
(PURPA) of 1978.

(f) A cogenerator or small power producer has the right:
(1) To generate in parallel with the utility.
(2) To sell, at his/her option, his/her total generation or
his/her generation net of electrical requirements.
(3) To receive for his/her generation a fair rate based on the
costs avoided by the utility because of his/her delivery, reli-
ability, dispatchability and other factors, as determined by
the commission.
(4) To other substantive rights granted by PURPA.
(5) To good faith negotiations by the utility.
(6) To bring complaint or dispute to the Commission for
mediation, hearing or other resolution.”

29. See the provisions of 18 C.F.R. §292.304(d), which state:
“Purchases “as available” or pursuant to a legally enforceable
obligation. Each qualifying facility shall have the option either:
(1) To provide energy as the qualifying facility determines such
energy to be available for such purchases, in which case the rates
for such purchases shall be based on the purchasing utility’s
avoided costs calculated at the time of delivery; or
(2) To provide energy or capacity pursuant to a legally enforceable
obligation for the delivery of energy or capacity over a specified
term, in which case the rates for such purchases shall, at the
option of the qualifying facility exercised prior to the beginning of
the specified term, be based on either:
(i) The avoided costs calculated at the time of delivery; or
(ii) The avoided costs calculated at the time the obligation is
incurred.”

30. The Order, after setting out the evidence, concludes:
“Taking into consideration, the Applicant’s request for relief, the
Power Sales Agreement (“PSA”) tendered by Lawton on April 8,
2002, that includes appropriate sanctions, the Project Develop-
ment Activities of Lawton set forth in the testimony of various
Lawton witnesses, including the Direct Testimony filed on Sep-
tember 26, 2002, and the Project Book (Exhibit 272), the Commis-
sion finds that Lawton established a legally enforceable obliga-
tion, as that term is employed by PURPA, no later than September
26, 2002, and, accordingly, . . . [PSO’s] avoided costs are to be
determined as of that date. The Commission further finds that
Lawton is capable of performing under the terms of the PSA and
is, therefore, viable.”

31. Metropolitan Edison Co., 72 FERC 61,015, 61,050, 1995 WL
397198 (1995) (“It is up to the States, not [FERC], to determine the spe-
cific parameters of individual QF power purchase agreements, includ-
ing the date at which a legally enforceable obligation is incurred under
State law.”).

32. Snow Mountain Pine Co., supra note 20 at 1370.
33. Armco Advanced Materials Corp., supra note 23 at 212.
34. Supra note 13.
35. Id. at ¶13, at 1234.
36. In Appeal of Public Service Company of New Hampshire, 539 A.2d

275 (N.H. 1988), the Supreme Court of New Hampshire held that a
legally enforceable obligation is created when a filed rate petition
demonstrates inter alia that “most of the developmental problems have
been resolved, giving rise to a reasonable expectation that the project
will be on-line on the date specified in the rate filing” and the QF can
demonstrate the economic viability of its project over the life of the proj-
ect. Id. at 281. In South River Power Partners, L.P. v. Pennsylvania Public
Utility Commission, 696 A.2d 926 (Pa. Commw. Ct. 1997), the Common-
wealth Court of Pennsylvania indicated that a QF must take steps
toward development of the project that demonstrate it has the ability to
carry out its responsibilities. Id. at 930. The court indicated that accept-
able steps include undertaking “substantial action . . . to acquire the nec-
essary permits, site development approval, construction plans, and
financing.” Id. at 931.

37. The Commission’s order states:
“The Commission further finds that Lawton has made significant
progress in the development of the Lawton Qualifying Facility,
including but not limited to, attempts in obtaining environmental
and other necessary permits, in securing contracts for natural gas
supply and transportation, for construction of the facility, and for
the operations and maintenance contract, including site studies,
plant design, and negotiations with vendors for these services.
Lawton has also taken steps to secure financing. Lawton has con-
tinued to develop the Lawton Qualifying Facility and has now
executed definitive contracts for construction, operations and
maintenance and for its natural gas supply and transportation.”

Vol. 76 — No. 18 — 6/25/2005 The Oklahoma Bar Journal 1425



38. Lenape Resources Corp. v. Tenn. Gas Pipeline Co., 925 S.W.2d
565, 569 (Tex.1996).

39. Because this court has never decided whether the Uniform Com-
mercial Code applies to the sale of electricity, i.e. whether electricity con-
stitutes “goods,” the parties addressed the output-contract issue under
both the Code and the common law.

40. The PSA specifies that x kilowatt hours per hour shall be made
available to PSO, but that if after it is up and running Lawton is unable
to generate that quantity of electricity, Lawton must within 24 months
specify the amount of electricity it will supply, which cannot be less than
y kilowatt hours per hour or more than z kilowatt hours per hour. For
an explanation of the term kilowatt hour, see infra note 73.

41. Relying on the UCC, the Commission stated that the UCC’s
good faith rule applies only when an output contract meets both of the
following criteria: (1) the seller must agree to sell its entire output of pro-
duction; and (2) the seller’s output amount cannot be quantified for pur-
poses of enforcing the contract. Lenape Resources, supra note 38 at 569.
The Commission found that the PSA in this case does not meet the sec-
ond criteria for an output contract under the UCC because it specifies a
numeric quantity of power to be delivered to PSO. Although the Com-
mission acknowledges that the PSA permits Lawton to adjust the spec-
ified quantity within a minimum and maximum range by a specific
date, the quantity is readily ascertainable for purposes of enforcing the
contract.

42. See Baker v. Murray Tool & Supply Co., 1929 OK 97, 279 P. 340;
Bell-Wayland Co. v. Russell Jobbers’ Mills 1923 OK 672, 218 P. 827. See
also Holleyman v. Holleyman, 2003 OK 48, ¶17, 78 P.3d 921, 935. (Opala, J.
concurring) (“Even under pure contract law the lack of the assumed
obligation’s specificity would not preclude its enforceability if the trial
court is able to determine with a reasonable degree of certainty, what the
parties had intended. [citations omitted] A contract will not fail for lack
of specificity in its terms if it is clear that the parties contemplated the
open terms to be resolved in a specified manner and in a specified time.”).

43. Baker, supra note 42; McMichael v. Price, 1936 OK 373, 58 P.2d
549.

44. See the provisions of 12A O.S. §2-306, which state:
“§2-306. Output, Requirements and Exclusive Dealings

(1) A term which measures the quantity by the output of the sell-
er or the requirements of the buyer means such actual output or
requirements as may occur in good faith, except that no quantity
unreasonably disproportionate to any stated estimate or in the
absence of a stated estimate to any normal or otherwise compara-
ble prior output or requirements may be tendered or demanded.
(2) A lawful agreement by either the seller or the buyer for exclu-
sive dealing in the kind of goods concerned imposes unless oth-
erwise agreed an obligation by the seller to use best efforts to sup-
ply the goods and by the buyer to use best efforts to promote their
sale.”

45. Id. at Comment 3.
46. Holleyman, supra note 42 at ¶17, at 935 (Opala, J. concurring)

(“A contract will not fail for lack of specificity in its terms if it is clear
that the parties contemplated the open terms to be resolved in a 
specified manner and in a specified time.”).

47. The correct spelling of the defendant’s name in the cited case is
Brightmire. The citation at the end of the quoted text should be to 12A
O.S., not 12 O.S.

48. Pan Mut. Royalties, Inc. v. McElhiney, 1962 OK 210, ¶21, 376 P.2d
232, 235.

49. Anderson v. Pickering, 1975 OK CIV APP 42, ¶¶23-24, 541 P.2d
1361, 1365-66.

50. See Small Power Production and Cogeneration Facilities; Regu-
lations Implementing Section 210 of the Public Utility Regulatory Poli-
cies Act of 1978, 45 Fed. Reg. 12,214, 12,222 (1980) (“ Preamble”).

51. Rosebud Enterprises, Inc. v. Idaho Public Utilities Comm’n, 917
P.2d 766, 772, n. 4 (Idaho 1996).

52. Id.
53. City of Ketchikan, Alaska, 94 FERC ¶61,293, 2001 WL 275023, *6

(stating that “In implementing section 210 of PURPA, the Commission
made clear that an avoided cost rate need not include capacity costs (as
distinct from energy costs) where a QF does not ‘permit the purchasing
utility to avoid the need to construct a generating unit, to build a small-
er, less expensive plant, or to reduce firm power purchases from anoth-
er utility.’ Order No. 69, FERC Stats. & Regs., Regs. Preambles 1977-1981
¶30,128 at 30,865 . . . Accordingly, an avoided cost rate need not include
capacity unless the QF purchase will permit the purchasing utility to
avoid building or buying future capacity. Thus, while utilities may have
an obligation under PURPA to purchase from a QF, that obligation does
not require a utility to pay for capacity that it does not need.”). Some
state regulatory authorities will not calculate a capacity payment on the
grounds that the utility cannot “avoid” costs it has already incurred.. See

e.g. Cincinnati Gas & Elec. Co., 63 PUR 4th 187, 188-90 (Ohio Pub. Util.
Comm’n 1984). Other states assess a capacity payment based on the
present net value of future estimated avoided capacity costs, reasoning
that the addition of QF capacity will permit the utility to avoid capacity
additions in the future. See e.g. Potomac Elec. Power Co., 63 PUR 4th
531, 579-80 (D.C. Pub. Serv. Comm’n 1984).

54. FERC Stats. & Regs. 1988-1998 ¶32,457, 53 Fed. Reg. 9331 (March
22, 1988).

55. 70 F.E.R.C. ¶61,215, ¶61,675-76 (Feb. 22, 1995), clarified on denial
of reconsideration, 71 F.E.R.C. ¶61,269 (June 2, 1995).

56. Id. at ¶61,675-76.
57. See Preamble, supra note 50 (“Therefore, to the extent that the

method of calculating the value of capacity from qualifying facilities
reasonably accounts for the utility’s avoided costs, and does not fail to
provide the required encouragement of cogeneration . … it will be con-
sidered satisfactorily implementing [FERC’s] rules.”).

58. See 18 C.F.R. 292.304(b)(5) (“In the case in which the rates for
purchases are based upon estimates of avoided costs over the specific
term of the contract or other legally enforceable obligation, the rates for
such purchases do not violate this subpart if the rates for such purchas-
es differ from avoided costs at the time of delivery.”).

59. The Commission found that none of the offers (1) extended
beyond 2009 while the term of the contract approved by the Commis-
sion extends to 2025; (2) was for power beginning in 2005 or later; (3)
incorporated the energy costs PSO would avoid by purchasing energy
from Lawton; or (4) addressed the costs of delivering the power to PSO.

60. The Commission concluded that it was not prepared to oversee
a competitive bidding process. It noted that it has no rules in place to
govern such a process and the Commissioners were skeptical that a
process could be developed and carried out without a tremendous
delay in the proceedings. The Commission was uncertain that competi-
tive bidding would yield a reliable result given AEP-PSO’s market
power. Furthermore, the parties disagreed as to whether PURPA would
gave Lawton first-in-line status to match any bid. If so, the Commission
questioned whether legitimate bids will be made if bidders know their
bids will only be used to calculate avoided costs for a QF purchase. The
Commission’s Staff witness also questioned whether PSO’s resource
plan was sufficiently detailed to support a competitive bidding process.
Appellants did not challenge the Commission’s decision to reject com-
petitive bidding as being in violation of PSO’s right to due process.

61. Metropolitan Edison Co. and Pennsylvania Electric Co., Order
Denying Petition for Enforcement and Declaratory Order, 72 FERC P
61,015, 61,051 (1995).

62. Even in the terminated NOPR, which advocated greater use of
wholesale market prices in calculating avoided cost, the FERC says,

“[S]tates . . . retain the discretion to determine what wholesale
sources are appropriate to take into account, and what sources
may be inappropriate, as long as the states . . provide written rea-
sons for their decisions to exclude any source.”

63. LEONARD S. HYMAN, AMERICA’S ELECTRIC UTILITIES: PAST, PRESENT

AND FUTURE 25 (Public Utilities Reports, Inc., 5th ed. 1994).
64. Id.
65. Id.
66. Id. at 27.
67. Id.
68. Id.
69. Id. See also, Connecticut Light and Power Co., 583 A.2d 906, 908,

n.5 (CT. 1990).
70. PURPA requires a utility to purchase the net electrical output of

a qualifying facility. The Lawton facility will be producing steam for
two “steam hosts,” businesses that operate using steam power. This will
require Lawton to operate around the clock. The PSA requires PSO to
purchase electricity from Lawton 92% of the hours in the year.

71. Re Rates for Sale and Purchase of Electricity Between Electric
Utilities and Qualifying Facilities, 64 PUR 4th 369, 386 (N.C. Utilities
Comm’n 1985).

72. One British Thermal Unit (Btu) is the amount of heat required to
raise the temperature of one pound of water one degree Fahrenheit.

73. The capacity of a generating unit is measured in thousands of
watts called Kilowatts (Kw) or in millions of watts called Megawatts
(Mw). It is a rating given to a generator by the manufacturer or by the
utility and measures a generating unit’s ability to produce a given
amount of electricity at an instant in time. See LEONARD S. HYMAN, supra
note 63 at 15. Actual electrical production is measured in Kilowatt-hours
(Kwh). A kilowatt-hour is the amount of electricity produced in one
hour by a generator that is one kilowatt in size. Id. at 4. A unit with a
capacity of 1,000 Kw that operates for twenty-four hours has an output
of 24,000 Kwh. Id. at 16.

74. The term “Summer On-Peak Hours” is defined in the PSA. It
includes most of the hours from June 1 - September 30 in each year. A
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total of 1,462 hours per year fall into the Summer On-Peak category;
7,298 hours per year are off-peak.

75. All parties agree that PURPA requires a utility to purchase the
net electrical output of qualifying facilities. It is about the price at which
the purchase is to be made that the parties disagree.

76. Under the terms of the power sales agreement approved by the
Commission, PSO must purchase power from Lawton 92% of the hours
in each year, or 8,146 hours. PSO claims that the only type of plant that
would be operated at or near a 92% capacity factor would be a baseload
plant that would have a heat rate significantly lower than either of the
peaking unit heat rates assigned to Lawton by the Commission. PSO
asserts that a plant with the heat rate of a peaking unit would not be
operated more than ten to fifteen percent of the hours of a year. PSO
says that the Commission has in effect created a proxy generating unit
with a combination of characteristics that do not exist in the real world:
a unit with the high energy costs of a peaking unit, but operated (i.e.,
dispatched) around the clock like a baseload unit. PSO insists that it
could generate its own power or purchase economy energy at heat rates
associated with more efficient baseload units.

77. Utilities make monthly fuel adjustment clause filings pursuant
to Commission rules. See OAC 165:50-5-2. The terms of 17 O.S. 2001 §250
(5) provide:

“Fuel adjustment clause” means any mechanism which allows a
public utility or electric generating cooperative to automatically
adjust its charges above or below the base amount included in its
rates, based upon changes in costs of fuel for generation of elec-
tricity, purchased power or purchased gas; . . .”

78. The provisions of 18 C.F.R. §292.304(f) (1) state in pertinent part:
“Any electric utility which gives notice pursuant to paragraph
(f)(2) of this section will not be required to purchase electric ener-
gy or capacity during any period during which, due to opera-
tional circumstances, purchases from qualifying facilities will
result in costs greater than those which the utility would incur if
it did not make such purchases, but instead generated an equiva-
lent amount of energy itself.”

The FERC explains the purpose behind this regulation as follows:
“This section was intended to deal with a certain condition which
can occur during light loading periods. If a utility operating only
base load units during these periods were forced to cut back out-
put from the units in order to accommodate purchases from qual-
ifying facilities, these base load units might not be able to increase
their output level rapidly when the system demand later
increased. As a result the utility would be required to utilize less
efficient, higher cost units with faster start-up to meet the demand
that would have been supplied by the less expensive base load
unit had it been permitted to operate at a constant output.” See 45
Fed. Reg. 12214, 12227 (February 25, 1980).

79. The provisions of 18 C.F.R.§292.304(f)(2) provide:
“Any electric utility seeking to invoke paragraph (f)(1) of this sec-
tion must notify, in accordance with applicable State law or regu-
lation, each affected qualifying facility in time for the qualifying
facility to cease the delivery of energy or capacity to the electric
utility.”

80. FERC’s commentary to 18 C.F.R. §292.303 states that §292.304(f)
is an exception to a utility’s obligation to purchase the net electrical out-
put of a qualifying facility:

“The Commission interprets [section 210(a) of PURPA] to impose
on electric utilities an obligation to purchase all electric energy
and capacity made available from qualifying facilities with which
the electric utility is directly or indirectly interconnected, except
during periods described in §292.304(f) or during system emer-
gencies.”

81. Welty v. Martinaire of Oklahoma, Inc., 1994 OK 10, ¶11, 867 P.2d
1273, 1276.

82. Dickason v. Dickason, 1980 OK 24, ¶10, 607 P.2d 674, 677.
83. Heiman v. Atlantic Richfield Co., 1995 OK 19, ¶5, n. 5, 891 P.2d

1252, 1258, n. 5.
84. The order states:

“The Commission, after considering and weighing all the evi-
dence presented by the parties on this issue, including full consid-
eration of the factors set forth in 18 C.F.R. §292.304(f), finds the costs
described [in this order] are consistent with the requirements of
PURPA.” (emphasis added)

85. See 45 Fed. Reg. 12214, 12227 (February 25, 1980) (“The Com-
mission does not intend that this paragraph [§292.304(f)] override con-
tractual or other legally enforceable obligations incurred by the electric
utility to purchase from a qualifying facility. In such arrangements, the
established rate is based on the recognition that the value of the pur-
chase will vary with the changes in the utility’s operating costs. These
variations ordinarily are taken into account, and the resulting rate rep-

resents the average value of the purchase over the duration of the obli-
gation. The occurrence of such periods [i.e. periods of ‘operational circum-
stances’] may similarly be taken into account in determining rates for pur-
chases.” ) (emphasis added)

86. 1993 OK 147, 863 P.2d 1227.
87. Id. at ¶26, at 1241-42.
88. 1934 OK 396, 39 P.2d 547.
89. Id. at ¶23, at 553.
90. 1975 OK 15,543 P.2d 546.
91. Id. at ¶30, at 551.
92. 1982 OK 6, 645 P.2d 465.
93. Id. at ¶5, at 466.
94. Supra note 13.
95. Metropolitan Edison Co. and Pennsylvania Electric Co., supra

note 61 at 61,050.
96. See the provisions of OAC 165:35-29-1(f), which state:

“A cogenerator or small power producer has the right:
* * * * *
(6) To bring complaint or dispute to the Commission for media-
tion, hearing or other resolution.”

97. The Federal Power Act grants jurisdiction to FERC to regulate
the transmission of electric energy in interstate commerce. See 16 U.S.C.
§§824, 824d, and 824e. Responding to evidence of pervasive discrimina-
tion in the transmission of electric power, the FERC in 1996 issued Order
No.888 [“Promoting Wholesale Competition Through Open Access
Nondiscriminatory Transmission Services by Public Utilities; Recovery
of Stranded Costs by Public Utilities and Transmitting Utilities.”], a
comprehensive regulatory scheme designed to remedy that discrimina-
tion. See FERC Stats. & Regs. ¶31,036 (1996), 61 Fed. Reg. 21,540-01, on
reh’g, Order No. 888-A, FERC Stats. & Regs. ¶31,048, 62 Fed. Reg. 64,688
(1997), on reh’g, Order No. 888-B, 81 FERC ¶61,248 (1997), on reh’g, Order
No. 888-C, 82 FERC ¶61,046 (1998), aff’d, Transmission Access Policy
Study Group v. FERC, 225 F.3d 667 (D. C. Cir.2000), aff’d sub nom., New
York v. FERC, 535 U.S. 1, 122 S. Ct. 1012, 152 L. Ed.2d 47 (2002). Among
its directives, Order No. 888 requires all public utilities that own, oper-
ate or control interstate transmission facilities (“transmission provider”)
to offer network and point-to-point transmission services (and ancillary
services) to all eligible buyers and sellers in wholesale bulk power mar-
kets, and to take transmission service for their own uses under the same
rates, terms and conditions offered to others. To implement this open-
access transmission regulatory scheme, the FERC issued a pro forma
Open Access Transmission Tariff (“OATT”) that sets out the minimum
terms and conditions under which transmission providers may offer
service. All transmission providers must have on file with the FERC the
pro forma OATT or “such other open access tariff as may be approved
by the FERC consistent with Order No. 888.” See the provisions of 18
C.F.R. §35.28(c)(1).

98. See Standardization of Generator Interconnection Agreements
and Procedures, Order No. 2003-A 106 FERC P 61,220, 2004 WL 436282,
**79 (March 5, 2004).

99. See Standardization of Generator Interconnection Agreements
and Procedures, Order No. 2003, 104 FERC P61,103, 2003 WL 21725988,
**146 (July 24, 2003).

100. See Promoting Wholesale Competition, supra note 97 at 21717.
101. See Standardization of Generator Interconnection Agreements,

supra note 98 at **78.
102. As explained by the Supreme Court in New York v. FERC, 535

U.S. 1, 6, 122 S. Ct. 1012, 1017 -18, 152 L. Ed.2d 47 (2002), in almost all
cases, electricity today flows in interstate commerce. “[U]nlike the local
power networks of the past, electricity is now delivered over three
major networks, or ‘grids,’ in the continental United States. Two of these
grids--the ‘Eastern Interconnect’ and the ‘Western Interconnect’ - are
connected to each other. It is only in Hawaii and Alaska and on the
‘Texas Interconnect’ - which covers most of that State — that electricity
is distributed entirely within a single State. In the rest of the country, any
electricity that enters the grid immediately becomes a part of a vast pool
of energy that is constantly moving in interstate commerce.”

103. Id.
104. Southwestern Public Service Co. v. State, 1981 OK 136, ¶30, 637

P.2d 92, 101.
105. See the provisions of 16 U.S.C.A. §2602, which state:

“As used in this Act, except as otherwise specifically provided —
The term “electric utility” means any person, State agency, or Fed-
eral agency, which sells electric energy.”

The provisions of 18 C.F. R. 292.101 state:
“(a) General rule. Terms defined in the Public Utility Regulatory
Policies Act of 1978 (PURPA) shall have the same meaning for
purposes of this part as they have under PURPA, unless further
defined in this part.
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(b) Definitions. The following definitions apply for purposes of
this part.
(2) Purchase means the purchase of electric energy or capacity or
both from a qualifying facility by an electric utility.”

106. The pertinent portion of the Okla. Const. Art. 9 §18 states;
“Before the Commission shall prescribe or fix any rate, charge or
classification of traffic, and before it shall make any order, rule,
regulation, or requirement directed against any one or more com-
panies by name, the company or companies to be affected by such
rate, charge, classification, order, rule, regulation, or requirement,
shall first be given, by the Commission, at least ten days’ notice of
the time and place, when and where the contemplated action in
the premises will be considered and disposed of, and shall be
afforded a reasonable opportunity to introduce evidence and to be
heard thereon, to the end that justice may be done, and shall have
process to enforce the attendance of witnesses; . . .”

107. The new definition is of the term “Total Annual Hours, “ which
is defined as the entire year.

TAYLOR, J., with whom Watt, C.J. and 
Winchester, V.C.J., join, concur in part and dis-
sent in part:

¶1 I dissent to the imposition of a twenty year
contract term. I understand that the Corpora-
tion Commission has discretion on this issue.
However, this contract is forced upon PSO due
to the requirements of the 1978 federal law. It is
not an arms-length contract. In view of all the
law, evidence and circumstances of this case, I
would hold that setting this contract term at
twenty years is an abuse of discretion. A proper
exercise of discretion would result in a contract
being set at a much shorter term, subject to later
review of the Commission.

2005 OK 48

MARIO BADILLO, Appellee/Counter-
Appellant, v. MID CENTURY INSURANCE

COMPANY, a California Corporation;
FARMERS INSURANCE EXCHANGE, a

California reciprocal or interinsurance
exchange, Appellants/Counter-Appellees.

No. 98,136, Consolidated with 98,138. 
June 21, 2005

As Corrected: June 22, 2005

ORDER

Rehearing is granted. The June 8, 2004 major-
ity and dissenting opinions in the above-styled
matter are withdrawn and the opinion issued
this date is substituted therefor. Further,
appellee/counter-appellant’s request for oral
argument contained in his petition for rehearing
is denied. The vote below is on the grant of
rehearing and denial of oral argument only. The
vote on the substituted opinion is shown there-
on.

DONE BY ORDER OF THE SUPREME
COURT IN CONFERENCE THIS 20th OF

JUNE, 2005.

/s/
Joseph M. Watt
CHIEF JUSTICE

WATT, C. J., LAVENDER, EDMONDSON, TAY-
LOR and COLBERT, JJ., and SUMMERS, S. J.
(sitting by designation in lieu of KAUGER, J.),
concur.

WINCHESTER, V.C.J., HARGRAVE and
OPALA, JJ., dissent.

KAUGER, J., recused.

APPEAL FROM THE DISTRICT 
COURT OF OKLAHOMA COUNTY, STATE

OF OKLAHOMA
HONORABLE NANCY L. COATS, TRIAL

JUDGE

¶0 Appellee/counter-appellant (insured)
hit a pedestrian (third party) with his truck,
the latter suffering injuries.
Appellants/counter-appellees (insurers),
two affiliated companies, either issued
insured’s automobile liability insurance
policy with a $10,000.00 policy limit and/or
handled the claim made by attorneys acting
on the third party’s behalf. The claim did
not settle, insured was sued and a judgment
in excess of $600,000.00 against insured was
entered for the third party. Insured then
sued insurers for breach of the duty of good
faith and fair dealing, the case was tried to
a jury, and a verdict awarded insured
$2,200,000.00 in actual damages, on which
judgment was entered. Insurers appeal,
claiming trial court error in failing to direct
a verdict in favor of one or both, and, alter-
natively, that other errors warrant reversal
and a new trial. Insured counter-appeals,
asserting trial court error in directing a ver-
dict for insurers as to his punitive damage
claim, and in denying him attorney fees and
prejudgment interest. This Court has
retained the appeals.

TRIAL COURT JUDGMENT AFFIRMED;
TRIAL COURT ORDERS DENYING

ATTORNEY FEES AND PREJUDGMENT
INTEREST AFFIRMED.

Mark E. Bialick, Gerald E. Durbin, II and Rod-
ney D. Stewart of Durbin, Larimore & Bialick,
Oklahoma City, Oklahoma for Appellee/
Counter-Appellant.
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Eric S. Eissenstat, Stephen R. Stephens and
Brooks A. Richardson of Fellers, Snider,
Blankenship, Bailey & Tippens, Oklahoma City,
Oklahoma for Appellants/Counter- Appellees.

Kenneth G. Cole of Burch & George, Oklahoma
City, Oklahoma for amicus curiae, Oklahoma
Trial Lawyers Association.

Phil R. Richards and Thomas D. Hird of
Richards & Connor, Tulsa, Oklahoma for 
amicus curiae, Oklahoma Association of Defense
Counsel.

PER CURIAM:

¶1 These appeals involve a suit by Mario
Badillo, appellee/counter-appellant (insured)
against Mid Century Insurance Company
(MCIC) and Farmers Insurance Exchange (FIE),
appellants/counter-appellees (insurers) for
breach of the duty to act in good faith and to
deal fairly with him as their insured.1 The case
was tried to a jury, a verdict awarded insured
$2,200,000.00 and judgment was entered there-
on. Insurers appeal, contending trial court error
in failing to direct a verdict for of one or both,
and, alternatively, that other errors warrant
reversal and a new trial. Insured counter-
appeals, asserting trial court error in granting a
directed verdict to insurers as to his punitive
damage claim, and in denying his quest for
attorney fees and prejudgment interest. We
have retained the appeals. In that no reversible
error has been shown, we affirm the trial court’s
judgment on the jury verdict and orders deny-
ing insured’s quests for attorney fees and pre-
judgment interest.

PART I. GENERAL STANDARD OF
REVIEW REGARDING ACTIONS AT LAW
TRIED TO A JURY.

¶2 In Florafax International, Inc. v. GTE Market
Resources, Inc., 1997 OK 7, 933 P.2d 282 this
Court set forth the general appellate standard of
review concerning actions at law tried to a jury.
This Court said in Florafax:

In an action at law, a jury verdict is con-
clusive as to all disputed facts and all con-
flicting statements, and where there is any
competent evidence reasonably tending to
support the verdict of the jury, this Court
will not disturb the jury’s verdict or the trial
court’s judgment based thereon. Where
such competent evidence exists, and no
prejudicial errors are shown in the trial
court’s instructions to the jury or rulings on

legal questions presented during trial, the
verdict will not be disturbed on appeal. In
an appeal from a case tried and decided by
a jury an appellate court’s duty is not to
weigh the evidence and determine which
side produced evidence of greater weight,
i.e. it is not an appellate court’s function to
decide where the preponderance of the evi-
dence lies — that job in our system of justice
has been reposed in the jury. In a jury-tried
case, it is the jury that acts as the exclusive
arbiter of the credibility of the witnesses.
Finally, the sufficiency of the evidence to
sustain a judgment in an action of legal cog-
nizance is determined by an appellate court
in light of the evidence tending to support
it, together with every reasonable inference
deducible therefrom, rejecting all evidence
adduced by the adverse party which 
conflicts with it.

933 P.2d at 287. (citations omitted).

¶3 In plain language, we are not allowed to
substitute our judgment for that of the jury
merely because we would have decided or
viewed disputed material fact questions differ-
ently than the jury. Where competent evidence
was presented at trial to support reasonable
findings as to those material fact questions
relating to the claim in suit and no reversible
error is otherwise shown, an appellate court
must affirm a judgment based on a jury 
verdict, not second-guess such judgment or the
jury verdict upon which it is based. These 
general principles guide our review here.2

PART II. FACTUAL AND PROCEDURAL
BACKGROUND.3

¶4 On February 4, 2000, insured while driving
his truck hit a pedestrian, Loretta Jean Smith, as
she was crossing South Robinson at Southwest
25th Street in Oklahoma City. According to the
police report, the collision occurred as insured
made a right turn from eastbound 25th Street to
go south on Robinson. Smith was seriously
injured; she was in a comatose and/or semi-
comatose state for much and, possibly all, of the
time period between the date of the accident
and April 17, 2000, the date her sister, Johnita
Pamela Young filed suit, in a representative
capacity for Smith, against insured. Although
her injuries were serious, Smith eventually
recovered to such an extent it was no longer
necessary for Young to act as a representative
for her.
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¶5 Smith incurred hundreds of thousands of
dollars in medical bills for treatment received
for injuries resulting from the collision. Insured
had a $10,000.00 automobile liability policy
issued by MCIC. MCIC and FIE are affiliated
companies, both under the umbrella of the
Farmers Insurance Group of Companies. FIE
employees handled the claim made against
insured under the policy of insurance. The pol-
icy gave MCIC authority to settle any claim
made for the liability coverage as it deemed
appropriate.

¶6 Insured informed insurers of the incident
and insurers instructed him by letter not to dis-
cuss the case with anyone other than insurers or
authorized representatives thereof. Insured tes-
tified that the adjuster (Mr. Wallis) handling the
claim for insurers told him telephonically basi-
cally the same, i.e., do not talk to anyone about
the accident and to refer any contact concerning
it to the adjuster. In another letter, insurers
informed insured that the value of Smith’s
claim might exceed the policy limits. The record
also reflects that Wallis never met face-to-face
with insured to go over the circumstances of the
accident, although he did talk with insured by
telephone concerning it. Although Wallis
reviewed the police report of the accident, he
never spoke directly with the police that
worked the accident, something which in this
type of serious injury situation insurers’ branch
claims office procedure manual says should
have been done.

¶7 Young employed lawyers on Smith’s
behalf relatively quickly after the accident. Wal-
lis was informed by a letter dated February 9,
2000 from one of the attorneys, Ms. Burton, that
Smith had retained counsel. At said time, the
other attorney was Mr. Forbes, who acted as
Burton’s superior or supervisor, as Burton was
a relatively new attorney, while Forbes was a
more experienced lawyer.

¶8 In February 2000 Wallis had telephonic
discussion with Burton. Although the trial
record supports a reasonable finding the matter
was not finally settled, he sent a check for the
$10,000.00 policy limits and a release to her,
which she had requested. Thus, early in the
matter insurers offered the policy limits to settle
the claim being made against insured. Basically,
Wallis testified he orally settled the case with
Burton, but she denied the case was so settled.
There is no question, however, settlement nego-
tiation(s) and/or discussions took place

between Wallis and Burton. There was also suf-
ficient evidence presented to the jury to show
that prior to the time the settlement check and
release were sent by Wallis to Burton, Wallis
knew or should have known the claim against
insured was one of probable liability (even
though Smith might have been in some per-
centage negligent) and that it was pretty much
certain Smith’s damages greatly exceeded the
$10,000.00 policy limits.

¶9 After receiving the check and release, Bur-
ton and Forbes discussed the matter and deci-
sion was made that it would be a mistake to
then recommend to Young that the release be
signed, without conducting further investiga-
tion into whether there might be an employer or
some other person or entity to pursue in the
matter, in addition to insured. In an effort to
pursue said investigation Burton, by letter
dated March 3, 2000 to Wallis (and apparently
telephonically), requested they be allowed to
take insured’s statement. The letter informed
that insured had refused to speak to them by
telephone; they would rather not force him to
give a statement by filing suit against him and
requiring a deposition when it was likely he
would have little information of value; and they
could not have the release signed without doing
an investigation. The letter was received by
insurers about March 6-7, 2000.

¶10 In effect, although there was no concrete
thought or view by anyone involved (i.e., Wallis
or Smith’s lawyers) that insured had been
drinking alcohol prior to the accident, Smith’s
attorneys had learned that one or more witness-
es to the accident believed they observed
insured squealing his tires while turning right
after stopping at a red light immediately prior
to striking Smith with his truck. Apparently,
even though the police report did not so indi-
cate, the lawyers were suspicious that insured
might have been drinking and they wanted to
make sure that no other person or entity existed
that might have some liability to Smith (e.g., a
tavern if insured had been drinking). They also
wanted to make sure he was not on a work-
related errand in order to rule out the availabil-
ity of potential liability or insurance from that
source, i.e., insured’s employer.

¶11 The evidence also supports a reasonable
finding the request for insured’s statement, or
something in lieu thereof from him, was a rea-
sonable request. In order to guard against a
potential attorney malpractice claim, Smith’s

1430 The Oklahoma Bar Journal Vol. 76 — No. 18 — 6/25/2005



attorneys were of the view they could not rely
solely on assurances from Wallis to the effect
insured was merely on a personal errand and
no other insurance or potential tortfeasor exist-
ed. Their view was they had to conduct suffi-
cient investigation into these matters, particu-
larly in light of the catastrophic injuries to Smith
and the minimal policy limits of insured.
Although the attorneys wanted to make sure of
these matters, i.e., that insured was merely on a
personal errand, that there was no other insur-
ance and no other person or entity that might
potentially be legally liable or responsible for
Smith’s injuries, the facts seem to be that
insured was not working at the time of the acci-
dent, he had not been drinking before it and he
was merely on a personal/family-related
errand after he had gotten off work for the day,
to wit: to purchase milk or bread at a store.
Thus, no other insurance or potentially liable
party exists or existed other than the $10,000.00
liability policy and insured, respectively.

¶12 Wallis, after conferring with a supervisor,
but without consulting insured as to the state-
ment request, refused the request. A March 16,
2000 statement-refusal letter on Farmers Insur-
ance Group of Companies’ letterhead signed by
Wallis as Senior Claims Representative, Farm-
ers Insurance Company, Inc. was sent to Bur-
ton.4 The letter also stated that if Burton no
longer wished to settle as agreed, she should
return the settlement check to insurers. The evi-
dence submitted to the jury indicates insurers
never informed insured his statement was
requested prior to the time suit was filed
against him by Young, on Smith’s behalf. Wallis,
although testifying he did not believe insured
had been drinking at the time of the accident,
basically testified his refusal to produce insured
for a statement was an attempt to protect
insured from potential criminal exposure or
punitive damage exposure and, in effect, he was
trying to protect insured from having to give a
statement to opposing attorneys. Of course, just
as the letter from Burton had previously indi-
cated, once suit was filed insured was subject to
being deposed as a party litigant to the lawsuit.
If that course was followed, however, addition-
al expenses associated with filing suit and the
deposition would have potentially reduced the
amount available to Smith as recompense for
her injuries.

¶13 Prior to the sending of the March 16th let-
ter, Wallis knew Smith had been seriously
injured; that she had already incurred over

$100,000.00 in medical bills; and he had formed
the opinion that insured’s liability was clear
(although there might be some percentage of
negligence on Smith’s part). In fact, Wallis
appears to have formed this opinion as early as
February 8, 2000. Further, our review of the evi-
dence convinces us a reasonable finding would
be warranted that Burton and Forbes were
amenable to recommending settlement of the
matter for the $10,000.00 policy limits, if con-
vinced no other insurance or tortfeasor (other
than the MCIC policy or insured) was available.
Though Wallis basically testified he thought the
case would still settle for the policy limits at the
time he prepared and sent the March 16th letter,
the trial record contains evidence supportive of
a reasonable finding Wallis knew or should
have known suit would be filed against insured
if something was not worked out concerning
insured’s statement. Additionally, the trial
record contains evidence supportive of a rea-
sonable finding Wallis knew or should have
known that if suit was filed and not settled, a
high probability existed a large excess
verdict/judgment would be entered against
insured in any trial, i.e., one far in excess of the
policy limits.

¶14 After receiving the March 16th statement-
refusal letter, Forbes/Burton referred the Smith
case to Mr. Berry for litigation. Berry tried to
persuade Wallis, via telephone call of April 17,
2000, to produce insured for a statement, but
was unable to do so and a negligence action
against insured was filed later that same day.
Though during the call Wallis said something
along the lines he would check around and get
back to Berry concerning the statement request,
Berry testified, in effect, it was his view of the
conversation it was fairly clear Wallis had no
intention of producing insured without a law-
suit being filed. Evidence submitted at trial
indicated Berry told Wallis in the call if insured
was not produced for a statement prior to a law-
suit being filed that Berry, in effect, would not
settle or recommend settlement for the
$10,000.00 policy limit, i.e., the matter would be
fully pursued for as large a judgment as possi-
ble against insured. However, as with Burton
and Forbes, a review of the evidence supports a
reasonable finding that Berry was amenable to
recommending settlement of the matter for the
$10,000.00 policy limits if convinced no other
insurance or tortfeasor (other than the MCIC
policy or insured) was available, until he
became convinced through the April 17th tele-
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phone call with Wallis that no opportunity for
insured’s statement would be afforded without
a lawsuit being filed against insured.

¶15 Only after the Wallis/Berry call did Wal-
lis, on April 17th, seek legal guidance from
counsel concerning the statement issue. He tes-
tified he called a lawyer with insurers and sent
him a letter leaving the matter of the statement
up to said attorney. The letter appears not to
have gotten to this attorney and seems to have
been placed in the insurers’ branch claims office
file which had been closed contemporaneously
with or shortly after the $10,000.00 check and
release had been sent to Burton in late February
2000. Evidence submitted at trial, direct and/or
inferential, supports a reasonable finding that
legal guidance as to the statement request was
necessary prior to the Berry telephone call, i.e.,
at a time close to receipt of the statement
request letter from Burton.

¶16 Approximately forty (40) days elapsed
from the first request for the statement and the
Wallis/Berry telephone call. Evidence submit-
ted at trial reasonably supports a finding nei-
ther Wallis nor anyone else with insurers, dur-
ing said forty (40) days, did anything along the
lines of trying to negotiate with the Smith
lawyers to see if there were any acceptable alter-
natives short of or in lieu of a face-to-face state-
ment from insured, e.g., an affidavit.

¶17 The record contains a power of attorney
from Smith to her sister signed with an “X” and
dated March 17, 2000. Neither Smith nor Young
testified at trial. However, one or more of the
Smith lawyers testified at trial, in effect, that
had insured been produced for a statement and
they were convinced he had no other assets, or
limited assets (other than the insurance policy),
to satisfy the large claim being made against
him by Smith, and that no other insurance or
tortfeasor existed to pursue in the matter, they
would have advised Young and/or Smith to
settle for the $10,000.00 policy limits and that no
lawsuit would have been filed against insured.
Insured testified that had he known Smith’s
lawyers wanted to talk with him about the acci-
dent, he would have been happy to talk with
them.

¶18 Insured presented an expert witness [Ms.
Luther — a licensed insurance adjuster for
about twenty-one (21) years] who basically
labeled the Smith claim against insured as a
code blue situation and that Wallis and insurers
did not treat it as such. A code blue situation

was described as one involving probable liabil-
ity, catastrophic injuries and minimum cover-
age. It was also essentially described as one
where insured’s financial life was at stake
because of the potential for large exposure over
the $10,000.00 policy limits.

¶19 After suit was filed against insured on
April 17th, insurers provided him legal counsel
at insurers’ expense. Smith obtained a
$1,000,000.00 jury verdict which was reduced
by 40%, the percentage of negligence the jury
attributed to her. The total judgment against
insured was $633,202.63, which consisted of
$600,000.00 (i.e., $1,000,000.00 X 60%) plus
$33,202.63, the latter amount apparently pre-
judgment interest on the $600,000.00. Some time
after the excess verdict, insurers again tendered
the policy limits to Smith, which was accepted,
reducing the judgment against insured by
$10,000.00.

¶20 Insured did not have sufficient income or
assets to satisfy the Smith judgment. He is mar-
ried, has three children, lives in a modest home
and makes about eight dollars and fifty cents
($8.50) per hour. Insured received legal advice
concerning his options relating to the potential
for filing bankruptcy or pursuing a claim
against insurers for breach of the duty of good
faith and fair dealing, in essence, in relation to
the handling of the matter prior to suit being
filed against him. He chose the latter.

¶21 Insured reached an agreement with Smith
to stay any attempt to execute or seek recovery
on her judgment pending the outcome of this
suit against insurers. The agreement contem-
plates creation of a fund comprised of any
monies paid to insured by insurers as a result of
this litigation. After payment of attorney fees,
the balance of the fund is to be applied to satis-
fy Smith’s judgment with any remaining bal-
ance to be paid to insured.

¶22 The instant case was tried to a jury. At the
close of insured’s evidence, insurers moved for
a directed verdict on the claim of breach of the
duty of good faith and fair dealing and on
insured’s claim for punitive damages. The trial
court refused to direct a verdict on the former,
but did direct a verdict for insurers on the latter,
finding no evidence of reckless disregard or
malice by insurers. The jury returned a general
verdict of $2,200,000.00 for insured’s financial
losses, embarrassment, and mental pain and
suffering. The trial court entered judgment on
the jury verdict, but denied insured’s post-trial
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quests for attorney fees and prejudgment 
interest.

¶23 At the trial of this matter, stated very gen-
erally, insurers’ primary defense was that one or
more of the Young-hired attorneys had no gen-
uine intention of really attempting to settle the
Smith claim for the $10,000.00 policy limit, but,
instead, were engaged in a plan or scheme to set
up insurers, i.e., they were attempting to manu-
facture a claim against insurers for breach of the
duty of good faith and fair dealing. On appeal,
insurers challenge the trial court’s refusal to
direct a verdict on the claim of breach of the
duty of good faith and fair dealing and the trial
court’s failure to direct a verdict for FIE based
on the argument it was not the insurer. Alterna-
tively, insurers seek reversal and a new trial due
to the trial court’s exclusion of evidence con-
cerning Smith’s capacity during the period of
time the Young-hired lawyers were dealing
with insurers prior to filing a lawsuit against
insured and based on other claimed trial court
errors. Via his counter-appeal, insured chal-
lenges the trial court’s directed verdict to insur-
ers as to punitive damages. He also asserts trial
court error in denying his quests for attorney
fees and prejudgment interest.

INSURERS’ APPEAL.

PART III. THE TRIAL COURT DID NOT
ERR IN DECLINING TO DIRECT A
VERDICT FOR INSURERS AS TO
INSURED’S CLAIM FOR BREACH OF THE
DUTY OF GOOD FAITH AND FAIR
DEALING.

¶24 Insurers challenge denial of their
motion(s) for directed verdict on insured’s
claim for breach of the duty of good faith and
fair dealing. A denial of a motion for directed
verdict is reviewed de novo. Computer Publica-
tions, Inc. v. Welton, 2002 OK 50, ¶6, 49 P.3d 732,
735. In Gillham v. Lake Country Raceway, 2001 OK
41, 24 P.3d 858, the basic test as to when it is
appropriate to sustain a motion for directed ver-
dict is set forth. There it is stated:

A motion for directed verdict raises the
question of whether there is any evidence to
support a judgment for the party against
whom the motion is made, and the trial
court must consider as true all the evidence
and inferences reasonably drawn therefrom
favorable to the non-movant, and disregard
any evidence which favors the movant. A
demurrer to the evidence or motion for

directed verdict should be granted only if
the party opposing the motion has failed to
demonstrate a prima facie case for recovery.

2001 OK 41, at ¶7, 24 P.3d at 860. (citations omit-
ted). When reviewing a trial court’s rulings on a
directed verdict we also view the evidence and
the reasonable inferences therefrom in favor of
the non-movant. See id.

¶25 The essential elements insured was
required to show to make out a prima facie case
were as follows: 1) he was covered under the
automobile liability insurance policy issued by
MCIC and that insurers were required to take
reasonable actions in handling the Smith claim;
2) the actions of insurers were unreasonable
under the circumstances; 3) insurers failed to
deal fairly and act in good faith toward him in
their handling of the Smith claim; and 4) the
breach or violation of the duty of good faith and
fair dealing was the direct cause of any dam-
ages sustained by insured. See OUJI - Civ (2d)
22.3. In one form or another insurers posit a fail-
ure of sufficient proof for jury submission as to
the unreasonableness of their conduct, as to
breach of their duty of good faith and fair deal-
ing and as to whether any breach on their part
could rightfully be considered the direct or
proximate cause of insured’s damages.5 We
hold the trial court correctly decided proof was
presented as to each element sufficient to war-
rant submission to the jury for its consideration.

A. UNREASONABLENESS AND BREACH.

¶26 An insurer has an “implied-in-law duty
to act in good faith and deal fairly with the
insured to ensure that the policy benefits are
received.” Christian v. American Home Assurance
Co., 1977 OK 141, 577 P.2d 899, 901. “An insurer
may not treat its own insured in the manner in
which an insurer may treat third-party
claimants to whom no duty of good faith and
fair dealing is owed.” Newport v. USAA, 2000
OK 59, ¶15, 11 P.3d 190, 196. In dealing with
third parties, however, the insured’s interests
must be given faithful consideration and the
insurer must treat a claim being made by a third
party against its insured’s liability policy “as if
the insurer alone were liable for the entire
amount” of the claim. See American Fidelity &
Casualty Co. v. L. C. Jones Trucking Co., 1957 OK
287, 321 P.2d 685, 687.

¶27 In other words, insurers were required to
approach settlement as if the $10,000.00 policy
limits did not exist and to ignore the policy lim-
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its during settlement negotiations. See Berglund
v. State Farm Mutual Auto. Ins. Co., 121 F.3d 1225,
1227-1228 (8th Cir. 1997). The reason for the rule
is that an insurance company, in dealing with a
third-party claim against its insured, is acting in
a fiduciary capacity toward its insured by virtue
of the terms of the insurance policy which give
the insurer the authority to determine whether
an offer of compromise or settlement should be
accepted or rejected [American Fidelity & Casual-
ty Co. v. G. A. Nichols Co., 173 F.2d 830, 832 (10th
Cir. 1949)], or the insurer is acting as an agent of
the insured, the carrier being in control of dis-
position of the claim. See American Fidelity &
Casualty Co. v. L. C. Jones Trucking Co., 321 P.2d at
687.

¶28 The essence of an action for breach of the
duty of good faith and fair dealing “is the insur-
er’s unreasonable, bad-faith conduct . . . and if
there is conflicting evidence from which differ-
ent inferences may be drawn regarding the rea-
sonableness of insurer’s conduct, then what is
reasonable is always a question to be deter-
mined by the trier of fact by a consideration of
the circumstances in each case.” McCorkle v.
Great Atlantic Ins. Co., 1981 OK 128, 637 P.2d 583,
587.6 A central issue in any analysis to deter-
mine whether breach has occurred is gauging
whether the insurer had a good faith belief in
some justifiable reason for the actions it took or
omitted to take that are claimed violative of the
duty of good faith and fair dealing. See Buzzard
v. McDanel, 1987 OK 28, 736 P.2d 157, 159. To the
extent American Fidelity & Casualty Co. v. L. C.
Jones Trucking Co., 321 P.2d at 687, may have
implied that a simple negligence standard was
approved or adopted as to the level of culpabil-
ity necessary to be shown for liability to attach
to an insurer for breach of the duty of good faith
and fair dealing in relation to the handling of a
third-party claim made against the insured, i.e.,
the situation involved here, that case is express-
ly overruled, but only to such extent.7 In our
view, under Christian and later cases, the mini-
mum level of culpability necessary for liability
against an insurer to attach is more than simple
negligence, but less than the reckless conduct
necessary to sanction a punitive damage award
against said insurer. In PART VII, infra, we dis-
cuss the minimum level of culpability necessary
to warrant a punitive damage recovery against
an insurer for breach of the duty of good faith
and fair dealing.

¶29 Insurers argue here they cannot be held
liable for breach of the duty of good faith and

fair dealing because they tendered the policy
limits and never received an unconditional set-
tlement offer from Smith’s attorneys. Put anoth-
er way, insurers assert insured had to show the
third party (i.e., Smith or her representatives)
made an unconditional offer to settle within
policy limits and insurers refused the offer; i.e.,
that liability for a failure to settle within policy
limits always requires that the insurer received
an unconditional settlement offer from the
third-party claimant and that the unconditional
offer was refused. Insurers allege the absence of
either an unconditional settlement offer or an
insurer’s refusal to pay policy limits defeats an
insured’s claim for breach of the duty of good
faith and fair dealing. We have been unable to
unearth any Oklahoma decision that has held
the mere tender of policy limits to a third-party
claimant and/or the lack of an unconditional
settlement offer from the third party, will
always be sufficient to defeat an insured’s claim
for breach of the duty of good faith and fair
dealing and, in effect, relieve an insurer of com-
pliance with its duty to safeguard the interests
of its insured, irrespective of other salient cir-
cumstances or considerations.

¶30 Although during settlement negotiations
or discussions with Smith’s attorneys, insurers,
of course, had no duty to actually offer or pay,
with their money, more than the limits of the
policy, evidence submitted is sufficient to sup-
port a reasonable finding insurers did not
approach the matter or make decisions concern-
ing it, as if they alone were responsible for the
entire amount of the claim being made by
Smith. Evidence exists to show insurers did lit-
tle, if anything, between the time of the state-
ment request and the Berry/Wallis telephone
call to work out some alternative, e.g., an affi-
davit, in lieu of a face-to-face statement
encounter with Smith’s lawyers. Instead of try-
ing to work something out, Wallis sent the state-
ment-refusal letter telling Burton to send back
the $10,000.00 policy limits check if she no
longer wished to settle, a settlement she denied
having ever entered into. Rather than only
involving offering the policy limits or respond-
ing to unconditional settlement offers, the duty
of good faith and fair dealing in this third party
situation required insurers to reasonably
respond to reasonable requests from Smith’s
lawyers in an effort to settle the case for the pro-
tection of their insured, the person whose finan-
cial life or health was hanging in the balance.
Whether they did so, in our view, was for the
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jury to consider, a consideration that could
include asking the question, would someone
whose own financial health or life was at stake
have acted in the manner that insurers did?

¶31 The statement request also implicated the
extent to which insurers were required to con-
sult, communicate with and inform their
insured regarding that request and its potential
impact on settlement negotiations/discussions
insurers were involved in, as it was insured’s
assets and his potential bankruptcy (i.e., his
financial future) at issue if the matter did not
settle for the policy limits. Surely, a rational jury
could conclude based on the evidence that
insurers failed in their communicative/consul-
tative duty. A rational jury could also conclude
that insured was entitled to reasonable informa-
tion concerning the statement request and set-
tlement implications thereof in order for him to
have necessary input concerning the request so
that an informed decision as to how best to
respond could be formulated, giving due con-
sideration to his input and desires in such
regard. In that it was insured’s financial health
implicated above the $10,000.00 policy limits, it
could be found it was incumbent on insurers to
consult with him on the matter.

¶32 A central question here is whether some-
one who was on a personal errand, who was
not drinking and who clearly did not have
assets or the financial wherewithal to satisfy the
claim being made by Smith (in light of her
extensive injuries and medical bills), would
have acquiesced in a statement or taken affir-
mative steps to attempt to work out some solu-
tion with Smith’s lawyers in lieu of such a state-
ment, rather than following the course insurers
followed. We believe a rational juror could view
insurers’ conduct as almost daring Smith’s
lawyers to file suit against insured, without
even informing him a statement (or something
in lieu thereof) might result in a quick settle-
ment of the matter within the policy limits.
Such act(s) and/or omission(s) of insurers were
sufficient to create jury questions as to the rea-
sonableness of insurers’ conduct and as to
breach of the duty of good faith and fair 
dealing.

¶33 Contrary to insurers’ position(s), a carri-
er’s duty of good faith and fair dealing in the
situation reasonably shown by this record
involves more than making an offer to settle for
or within policy limits, or simply not refusing
unconditional settlement offers within those

limits. It has even been held, if an insured’s lia-
bility is clear and the injuries of a claimant are
so severe that a judgment in excess of policy
limits is likely, the insurer has an affirmative
duty to initiate settlement negotiations. Powell v.
Prudential Property & Casualty Ins. Co., 584 So.2d
12, 14 (Fla. App. 3rd Dist. 1991), review denied,
598 So.2d 77 (Fla. 1992). In the instant case,
regardless of who initiated settlement discus-
sions/negotiations, part of same involved what
rational jurors could find was a reasonable
request for insured’s statement. Although liabil-
ity might well be defeated when a condition or
request by a third-party claimant may only
rationally be considered an unreasonable one
from the perspective of the insured and, possi-
bly, even from the insurer’s perspective
depending on the particular circumstances, the
same cannot be said when the condition or
request is reasonable or may properly be found
such by the trier of fact, and the insurer’s unrea-
sonable response to it inures to the detriment of
its own insured in violation of the duty of good
faith and fair dealing.

¶34 Also, a legally binding, unconditional
offer of settlement from the claimant is not a
prerequisite to maintaining an action of this
type where the insured has been exposed to an
excess verdict. Alt v. American Family Mutual Ins.
Co., 71 Wis.2d 340, 237 N.W.2d 706, 709 (1976).
In the circumstances here, insurers could be
found to have had an affirmative duty to seize a
reasonable opportunity to protect insured from
the potential for excess liability and their duty
consisted of more than merely playing a passive
role in the settlement process. See Alt, 237
N.W.2d at 713. To us, this appears certainly true
when, as here, the lawyers acting on behalf of
Smith expressed a willingness to consider set-
tlement within the policy limits. See id. at 712-
713.

¶35 It has also been recognized that an insur-
ance company’s decisions regarding settlement
must be made based on a thorough investiga-
tion of the underlying circumstances of the
claim and on informed interaction with the
insured. Mowry v. Badger State Mutual 
Casualty Co., 129 Wis.2d 496, 385 N.W.2d 171,
178 (1986). The duty of an insurance company
in this type of situation includes the duty of
timely and adequately informing insured of the
progress of settlement negotiations. Baker v.
Northwestern National Cas. Co., 22 Wis.2d 77, 125
N.W.2d 370, 373 (1963). Here, that would
include timely and adequately informing
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insured of the statement request, particularly
given its importance as to settlement 
probability within the policy limits.

¶36 In this third-party-type situation, an
insurer’s duty of good faith and fair dealing
includes the duty to act in a diligent manner in
relation to investigation, negotiation, defense
and settlement of claims being made against the
insured. See State Automobile Ins. Co. v. Rowland,
221 Tenn. 421, 427 S.W.2d 30, 33 (1968). “The
duty to inform the insured of settlement oppor-
tunities is one of the duties subsumed within
the duty of good faith owed by an insurer to an
insured.” Berges v. Infinity Ins. Co., 896 So.2d
665, 680 (Fla. 2004). Although failure to so
inform does not automatically establish breach
of the duty of good faith and fair dealing, it is
one factor the jury may consider in deciding
whether the insurer acted in violation of the
duty of good faith and fair dealing. Id. The set-
tlement opportunity in the instant case was tied
to the statement request and, of course, that
request, along with the potential for settlement
if it was given, is what could reasonably have
been found necessary to be relayed to and dis-
cussed with insured. In the final analysis, we
believe sufficient evidence as to unreasonable-
ness and breach of the duty of good faith and
fair dealing by insurers is contained in the trial
record such that these elements were properly
supported and properly submitted to the jury
for its consideration.

B. DIRECT OR PROXIMATE CAUSE.

¶37 As to their challenge relating to causation,
insurers argue, in effect, no causation could be
found unless Smith herself testified she could
and would have settled her claim or that she
authorized someone else who would have done
so, said authorization being made at a time
Smith unequivocally had the capacity to so
authorize. We do not believe the failure of Smith
to testify at trial provides insurers with an
absolute shield on the proximate or direct cause
element of insured’s claim. Initially, we begin
our analysis with the recognition that, unless
there is no competent evidence from which a
jury could reasonably find a causal nexus
between the act(s) or omission(s) deemed tor-
tious and the injury, the question of proximate
cause is for the jury. Gillham v. Lake Country
Raceway, 2001 OK 41, ¶7, 24 P.3d 858, 860.

¶38 Insurers’ argument(s) as to causation,
capacity and authorization seek to take advan-
tage of Smith’s purported incapacity (as a result

of her injuries from the accident and treatment
received) from the date of the accident to, at the
latest, April 17, 2000, when suit was filed
against insured by Young on Smith’s behalf.
Although we agree it is the client that must
decide whether to settle a case, or afford some-
one else the authority to do so on her behalf,
and the general rule is that an attorney has no
power or authority to compromise or settle a
case without appropriate authority from the
client [See Walker v. Gulf Pipe Line Co., 1924 OK
515, 226 P. 1046 (First Syllabus by the Court)],
we believe the instant trial record contains suf-
ficient evidence to support a rational finding it
was the unreasonable acts and/or omissions of
insurers in breach of their duty of good faith
and fair dealing toward insured that caused a
lost opportunity to settle the matter within the
$10,000.00 policy limits. This is so, even though
Smith did not testify at the trial of this matter.

¶39 In effect, one or more of the attorneys for
Smith testified they would have recommended
settlement within the policy limits had a state-
ment been given and they were convinced
insured had no other assets, or limited assets
(other than the insurance policy), to satisfy the
large claim existent, and no other insurance or
tortfeasor was available. To us, the jury was
allowed to consider this testimony, reasonable
inferences from other evidence submitted at
trial and to use common sense to reach a rea-
soned decision that it was more probable than
not the matter would have settled for 
the $10,000.00 policy limits were it not for
unreasonable acts and/or omissions of insurers
in violation of the duty of good faith and fair
dealing.8

¶40 It has also been recognized the basic pur-
pose of the rule that a contract (a settlement
agreement is one type of contract) may be
avoided by virtue of the incapacity of one of the
makers thereof is for protection of the incompe-
tent. Davidson v. National Aid Life Ass’n, 1935 OK
922, 50 P.2d 173, 175. It is also quite plain that a
client may later ratify a settlement agreement
reached by his/her attorney under appropriate
circumstances. Yahola Sand & Gravel Co. v. Marx,
1960 OK 206, 358 P.2d 366. Any settlement
reached by Young on Smith’s behalf by virtue of
the former’s authorization under the power of
attorney, could further have been made subject
to court approval had insurers been concerned
about the capacity of Smith during the relevant
time period. Very simply, in our view, the
absence of testimony from Smith did not man-
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date a directed verdict in favor of insurers
because of a lack of proof on the causation ele-
ment.9 Thus, the question of whether insurers
caused a lost opportunity to settle Smith’s claim
within the $10,000.00 policy limits was an issue
properly left for the jury to decide.

¶41 In sum, sufficient evidence was presented
from which the jury could properly 
conclude insurers engaged in unreasonable
conduct, breached the duty of good faith and
fair dealing owed to insured and directly/prox-
imately caused insured recoverable damages.
The trial court did not err in submitting
insured’s claim against insurers for actual dam-
ages to the jury.

PART IV. EXCLUSION OF EVIDENCE
CONCERNING SMITH’S CAPACITY DOES
NOT WARRANT REVERSAL OR REQUIRE
A NEW TRIAL.10

¶42 Insurers claim entitlement to a new trial
due to the trial court’s exclusion of evidence
concerning Smith’s capacity during the period
of time the Young-hired lawyers were dealing
with insurers prior to filing a lawsuit against
insured.11 As generally alluded to in PART III
above, at least part of insurers’ defense to
insured’s suit was the assertion no opportunity
to settle the Smith claim was actually lost, as
Smith was incapacitated during the relevant
time period and that she could, thus, not have
validly executed a power of attorney to Young
or have agreed to settle the case herself during
such time period, and it was, therefore, not any
act or omission on their part that proximately
caused any failure to so settle. Tied to the inca-
pacity argument is insurers’ position that the
attorneys hired by Young had no authority to
act on Smith’s behalf, one or more of said
lawyers engaged in a set-up of insurers and the
lawyer(s) really never had any intention of
attempting to settle the case for policy limits.
Insurers also argue evidence concerning
Smith’s alleged incapacity was admissible as
relevant to the bias, motive and credibility of
Burton, Forbes and Berry. As we understand
their argument in this latter regard, it is that
Smith’s incapacity and what insurers character-
ize as the machinations the three attorneys and
Young went through to create some semblance
of authority in themselves to act on Smith’s
behalf, had relevance to their bias, motive and
credibility, i.e., the evidence would have further
supported the set-up defense.

¶43 Although the trial judge generally
excluded evidence sought to be submitted on
behalf of insurers concerning Smith’s capacity
or lack thereof based on the view insurers did
not rely on any lack of capacity on Smith’s part
to justify any of their conduct relating to any
discussions with the Young-hired attorneys
concerning settlement or the statement request
during the time frame those discussions actual-
ly occurred, the trial judge allowed extensive
evidence in support of insurers’ set-up defense.
For example, evidence was presented to the
jury that the power of attorney was not validly
notarized; that neither Burton, Forbes nor Berry
had actually spoken with Smith prior to April
17th; and that suit against insured was contem-
plated even before the statement request was
made. There was also evidence submitted that
Smith was in a semi-comatose state, at least,
through on or about March 28, 2000.

¶44 We first note that insurers do not argue
that Smith’s asserted incapacity had anything to
do with their refusal to provide insured for a
statement and they do not claim Smith’s pur-
ported incapacity may be used by them to
excuse any unreasonable conduct on their part
or any breach of the implied duty of good faith
and fair dealing. Instead, as we understand
their position, it is that the lack of capacity
defense was relevant as to the essential element
of causation and as to the bias, motive and cred-
ibility of the attorneys.

¶45 The trial court’s exclusion of evidence
concerning Smith’s capacity is plainly consis-
tent with Buzzard v. Farmers Ins. Co., Inc., 1991
OK 127, 824 P.2d 1105, 1109 and Newport v.
USAA, 2000 OK 59, ¶¶34-37, 11 P.3d 190, 199-
200, to the extent evidence of capacity or lack of
authorization on the part of the Young-hired
attorneys to act on Smith’s behalf, would tend
to excuse any unreasonable conduct on insur-
ers’ part or any breach by insurers of their duty
of good faith and fair dealing toward insured.
When presented with a claim, an insurer “must
conduct an investigation reasonably appropri-
ate under the circumstances. The knowledge
and belief of the insurer during the time period
the claim is being reviewed is the focus of a bad-
faith claim.” Buzzard v. Farmers Ins. Co., Inc., 824
P.2d at 1109. Nothing indicates insurers consid-
ered Smith’s purported lack of capacity to exe-
cute a power of attorney or to agree to a settle-
ment at the time the matter was being reviewed
by them. Nor was any alleged lack of capacity
or authorization raised by insurers as some type
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of obstacle in settlement negotiations/discus-
sions with the attorneys that were acting on her
behalf, nor as somehow sustaining the reason-
ableness of insurers’ handling of the statement
request or the ultimate decision not to produce
insured for a statement without consulting him
on the matter.

¶46 As to causation, even assuming Buzzard v.
Farmers Ins. Co., Inc. and Newport would not
render correct the trial court’s ruling generally
excluding evidence concerning Smith’s capacity
or lack thereof during the relevant time period,
we believe no reversible error has been shown
by insurers in any event; rather, any error was at
most harmless. Title 12 O. S. 2001, §2104(A) pro-
vides, “[e]rror may not be predicated upon a
ruling which admits or excludes evidence
unless a substantial right of a party is affect-
ed[.]” Title 12 O. S. 2001, §78 states, “[t]he court,
in every stage of action, must disregard any
error or defect in the pleadings or proceedings
which does not affect the substantial rights of
the adverse party; and no judgment shall be
reversed or affected by reason of such error or
defect.”

¶47 A judgment is not subject to reversal for
error in the rejection of evidence unless it
appears from review of the whole record that
the “error has probably resulted in a miscar-
riage of justice, or constitutes a substantial vio-
lation of a constitutional or statutory right.”
Samara v. State ex rel. Oklahoma Capitol Improve-
ment Authority, 1964 OK 79, 398 P.2d 89, 90
(Third Syllabus by the Court), appeal dismissed
and cert. denied, 381 U.S. 354 (1965); see also Bates
v. Utech, 1967 OK 256, 441 P.2d 952, 953 (Second
Syllabus by the Court). In other words, not
every erroneous exclusion of evidence is
deemed reversible error; instead, some errors
are deemed harmless. When it is probable a ver-
dict would have been unchanged even had the
rejected evidence been admitted, this Court is
not warranted in reversing the cause based on
the erroneous exclusion. See Layton v. Purcell,
1954 OK 38, 267 P.2d 547, 554 (to be reversible
complaining party must show alleged errors
were prejudicial and it must appear verdict and
judgment would probably have been different
had errors not occurred); 2 LEO H. WHINERY,
OKLAHOMA EVIDENCE, COMMENTARY ON THE LAW
OF EVIDENCE 239-242, §11.15 (2nd ed. 2000). In
our view, insurers have not shown reversible
error as to the exclusion of evidence concerning
Smith’s capacity or lack thereof that would war-
rant remand for a new trial.

¶48 In essence, insurers are trying to take
advantage of the rule that provides a contract
entered by a person lacking capacity is avoid-
able and subject to rescission. As noted in PART
III(B), the basic purpose of the rule a contract
may be avoided by reason of incapacity of one
of the makers thereof is for protection of the
incompetent. See Davidson v. National Aid Life
Ass’n, 1935 OK 922, 50 P.2d 173, 175. Had a set-
tlement for the $10,000.00 policy limits been
reached with Young on Smith’s behalf, or some
type of tentative settlement agreement been
entered which might have been subject to being
later approved or ratified by Smith, or that
might have been subject to court approval if
that was deemed necessary in view of her con-
dition, it was Smith who would have been in
the position to complain by attempting to
rescind or avoid any said settlement. It seems to
us bordering on the nonsensical to conclude
either insurers or insured would have been in a
position to complain about it and claim harm
thereby, particularly in light of the serious
nature of the injuries to Smith, the extensive
medical bills she had incurred, and insurers’
early evaluation that insured’s liability was like-
ly.12 Thus, even had it been conclusively shown
that Smith was incapacitated during relevant
time periods this would not have doomed any
settlement reached on her behalf prior to April
17th, nor would it have provided insurers the
absolute defense they seek on causation.

¶49 Further, our review of the trial record
shows insurers were allowed to present exten-
sively for the jury’s consideration their set-up
defense in an attempt to show the lawyers hired
by Young never really had an intention to settle
or recommend settlement within the $10,000.00
policy limits. Evidence was allowed as to
whether it was refusal to produce insured for a
statement that caused the opportunity for set-
tlement within the policy limits to be lost or,
instead, whether it was a set-up by the
Young/Smith attorneys that caused the lost
opportunity and consequent excess verdict
against insured and other recoverable damages.
Evidence was also admitted that only the client
(not the attorney) could authorize settlement
and evidence came before the jury that Smith
was in a semi-comatose state at least through
March 28, 2000. Insurers were also allowed to
explore the bias, motive and credibility of the
attorneys and to argue the set-up defense in
their closing arguments to the jury.
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¶50 Thus, the jury was assigned the task of
determining whether the opportunity for settle-
ment failed due to the actions of the insurers or
whether it failed because the requests of Smith’s
lawyers for a statement were unreasonable and
part of an overall plan designed to set-up insur-
ers at a time said attorneys had no real intent to
ever consider settling the matter or recom-
mending to their client(s) settling the matter
and releasing insured for only the $10,000.00
policy limits. In light of the fact extensive evi-
dence concerning insurers’ set-up defense was
allowed, in our view, insurers have failed to
show any miscarriage of justice or a substantial
violation of some constitutional or statutory
right warranting reversal and a new trial. We
also believe they have not adequately shown
any exclusion of the capacity evidence they
sought to introduce was prejudicial nor that the
verdict and judgment in favor of insured would
probably have been different had such evidence
been admitted. In sum, we do not believe the
proffer of additional evidence concerning
Smith’s capacity would have materially affected
the outcome of the case and no finding of
reversible error is warranted.13

PART V. FIE WAS NOT ENTITLED TO A
DIRECTED VERDICT BASED ON THE
ASSERTION IT WAS NOT THE INSURER;
INSTEAD, THE TRIAL COURT PROPERLY
RULED AS A MATTER OF LAW THAT
MCIC AND FIE SHOULD BE TREATED AS
ONE ENTITY FOR PURPOSES OF
POTENTIAL LIABILITY AS TO ANY
BREACH OF THE DUTY OF GOOD FAITH
AND FAIR DEALING.

¶51 FIE also asserts the trial court erred in
denying FIE’s motion for directed verdict based
on the argument that because it was not a party
to the insurance contract between MCIC and
insured, i.e., because FIE was not the named
insurer on the policy, it was not subject to liabil-
ity or suit for breach of the duty of good faith
and fair dealing toward insured. In essence,
FIE’s argument is that as a non-insurer it had no
duty of good faith and fair dealing toward
insured that could be breached and, thus, it
could not be held liable for the manner in which
it handled the claim under insured’s policy. In
our view, the trial court did not err in denying
FIE’s motion for directed verdict as to such
issue.

¶52 Although normally it is only the actual
insurer that owes the duty of good faith and fair

dealing to its insured (Wathor v. Mutual Assur-
ance Administrators, Inc., 2004 OK 2, ¶18, 87 P.3d
559, 562) and a cause for breach of the duty will
not lie against a stranger to the insurance con-
tract [Timmons v. Royal Globe Ins. Co. (Timmons I),
1982 OK 97, 653 P.2d 907, 912-913], these normal
rules are not absolutes; there are exceptions.
When a non-party to the insurance contract,
based on the specific facts and circumstances
existent, engages in activities or conduct such
that it may be found to be acting sufficiently like
an insurer so that a special relationship can be
said to exist between the entity and the insured,
we have made it clear that imposition upon said
entity of the same duty of good faith and fair
dealing as that imposed on the actual insurer
issuing the insurance policy is appropriate.
Wathor, 2004 OK 2, at ¶16, 87 P.3d at 563-564.

¶53 Our de novo review of the trial record con-
vinces us there was plainly sufficient evidence
submitted at the jury trial to warrant the trial
court’s decision to deny FIE’s directed verdict
quest as to said issue. Although we do not deem
it necessary to detail all the evidence, or infer-
ences therefrom, relevant to the issue, evidence
was presented that FIE employees handled the
claim and adjusted the claim, that MCIC and
FIE are affiliated companies, both under the
umbrella of the Farmers Insurance Group of
Companies, and that FIE and MCIC acted as
one entity in regard to insured’s policy relating
to the Smith claim. Evidence submitted at trial
adequately showed FIE acted sufficiently like
an insurer so that a special relationship could be
said to exist between it and insured in relation
to the Smith claim. Thus, the trial court did not
err in denying FIE’s motion for a directed ver-
dict based on FIE’s argument it had no duty of
good faith and fair dealing toward insured as a
non-party to the insurance contract.

¶54 FIE also argues the trial court erred by, in
effect, directing a verdict in favor of insured on
the above issue, i.e., that in submitting the mat-
ter to the jury, MCIC and FIE, although each
were identified in the instructions and verdict
forms, were treated as one for purposes of lia-
bility for breach of the duty of good faith and
fair dealing. Our review of the trial record con-
vinces us that is precisely what the trial court
did, i.e., it treated the two entities as one for
purposes of liability and ruled as a matter of
law that both MCIC and FIE owed insured a
duty of good faith and fair dealing.14 This does
not, however, necessarily mean any error
occurred.
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¶55 Our review of the record shows that such
ruling by the trial court was correct and we
believe nothing contained in the trial record
warranted submission to the jury for its consid-
eration of any factual question concerning the
potential for distinguishing between MCIC and
FIE as to liability for breach of the duty of good
faith and fair dealing. We believe no reasonable
person viewing the evidence, and the reason-
able inferences therefrom, could conclude any-
thing other than FIE acted as if it was the insur-
er in its handling of the Smith claim and that it
had a special relationship with insured such
that it, like MCIC, was subject to the duty of
good faith and fair dealing toward him. Where
only one inference can reasonably be drawn
from the evidence as to a material issue relating
to a party’s claim or defense, it is not error for a
trial court to remove said issue from the jury’s
consideration and to direct a verdict thereon.
See Agee v. Gant, 1966 OK 31, 412 P.2d 155, 156
(Third Syllabus by the Court)(question of negli-
gence or no negligence is one of law for court
where but one inference can reasonably be
drawn from the evidence as to said issue). Nor
is the question of whether an entity other than
the named insurer on the applicable insurance
policy may or may not be subject to the duty of
good faith and fair dealing toward an insured
always a question of fact for jury consideration.
See Wathor (affirming summary judgment in
favor of third-party administrator for a self-
funded county health insurance program based
on determination the undisputed facts present-
ed entitled said administrator to judgment as a
matter of law, as it could not be deemed to have
sufficiently acted like an insurer to fasten a spe-
cial relationship between it and the insured that
would give rise to a duty of good faith and fair
dealing on the part of the administrator toward
the insured).

¶56 We also note that FIE’s argument con-
cerning the loaned or borrowed servant doc-
trine is unavailing. In such regard FIE asserts, in
effect, although the people that handled the
Smith claim were general employees of FIE said
employees were loaned to MCIC such that their
acts or omissions could only be imputed to
MCIC, not FIE. In Smith v. Hall, 1966 OK 103,
418 P.2d 665, 666 (Fourth Syllabus by the Court),
it was stated:

The controlling factor in determining
whether a regular employee of one master
has become the special or loaned servant of
another is: Has the general employer

released for the time required to perform
some particular work, all authority to con-
trol or direct the manner and method of the
work to be done and surrendered such
direction and control to the special master?

As the Court recognized in Smith, “[t]he deter-
mination of whether the servant of the general
employer has become the loaned or hired ser-
vant of another is not always a question of fact
to be determined by the jury.” Id. at 670. Basi-
cally, where the evidence at trial is such that rea-
sonable persons cannot differ as to the result
concerning the loaned servant question, it is
proper for a trial court to rule as a matter of law
on the issue in favor of the party entitled to pre-
vail on that specific question and to not submit
that issue to the jury. See id. Our review of the
trial record convinces us there was no evidence
submitted at trial that would support a reason-
able inference that the FIE employees involved
in the handling of the Smith claim were placed
under the control of MCIC or MCIC employees
such that the above test articulated in Smith
would have required either a directed verdict
for FIE on the point or submission to the jury for
its consideration of some factual issue concern-
ing the matter. Simply, the trial court did not err
by refusing to submit any question to the jury
concerning the loaned servant doctrine or in
ruling as a matter of law that MCIC and FIE
should be treated together concerning their
potential liability to insured for any breach of
the duty of good faith and fair dealing.15

PART VI. NO REVERSIBLE ERROR
OCCURRED BY VIRTUE OF THE
ADMISSION OF TESTIMONY FROM
DAVID HARDING.

¶57 Insurers argue that David Harding, an
employee of FIE and the branch claims manag-
er of insurers’ office handling Smith’s claim in
the February-April 2000 period, should not
have been allowed to testify as to whether
Smith’s claim was properly handled.16 Insurers
argue, as a lay witness, he lacked personal
knowledge of the facts and circumstances of the
adjustor’s actions in the handling of the claim.
They also assert that some of the questions
posed to him during his deposition, some of the
answers to which were admitted at trial and
used to impeach his trial testimony because he
changed his answers thereto, were improper as
calling for speculative opinions that were based
on hypothetical questions that did not com-
pletely and accurately represent certain materi-
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al facts. Insurers place reliance for their argu-
ment(s) on 12 O. S. §§2602 and 2701, two provi-
sions contained in the Oklahoma Evidence
Code, 12 O. S. 2001, §2101 et seq., as amended.17

¶58 Harding, although not the immediate
supervisor of the adjuster in the February-April
2000 period, was, apparently, as branch claims
manager, two levels above the adjuster. In other
words, the adjuster had an immediate supervi-
sor and then Harding was the head manager of
the branch claims office, superior to both the
adjuster and the adjuster’s immediate supervi-
sor. At the time of trial, Harding had been
employed by “Farmers” for about thirty-three
and a half (33 & 1⁄2) years and he held the posi-
tion of Oklahoma litigation manager, having
been promoted to that job.

¶59 Harding was called by insured to testify
about the handling of Smith’s claim based upon
his review of the claims file and his knowledge
of insurers’ claims practices. At his deposition,
he gave certain testimony that, at a minimum
inferentially, cast doubt on the reasonableness
of insurers’ handling of the claim, including the
reasonableness of the response by insurers to
the request of Smith’s lawyers for insured’s
statement. At trial, however, he explained that
facts outside the claims file had come to his
attention and, essentially, a regional claims
manager from Kansas City and/or an in-house
attorney had told him about thirty (30) days
prior to trial that a policy holder (i.e., an
insured) should never be offered for a prelitiga-
tion statement. He then basically testified to the
view or opinion that the Smith claim was han-
dled properly.

¶60 A trial judge has discretion in deciding
whether evidence offered by a party is relevant.
Myers v. Missouri Pacific Railroad Co., 2002 OK
60, ¶36, 52 P.3d 1014, 1033. Also, as a general
matter, a trial court’s rulings either admitting or
rejecting evidence on the basis of its relevancy
or the lack thereof will not warrant reversal of
the judgment under review absent a clear abuse
of discretion. Id. We find no clear abuse of dis-
cretion here.

¶61 In our view, at least some testimony from
Harding concerning the claim was relevant as
he was the branch claims manager at the local
office of insurers that had the responsibility
over the Smith claim and its handling. Plainly,
in view of his position and his long experience
in the claim handling field, he was a competent
witness as to the procedures and practices con-

cerning good claims handling. Although he
may not have been active in the day-to-day han-
dling of the claim prior to April 17, 2000, his
review of the Smith claims file, coupled with his
experience and his position at the local office
handling the claim, would seem to have afford-
ed him sufficient knowledge to opine and com-
ment on the handling of the claim. Further, the
purported reasons for any discrepancies
between his deposition and trial testimony
were made known to the jury and insurers were
not foreclosed from eliciting from him the
alleged fact that some of his earlier deposition
testimony might have been in error, as based on
less than adequate knowledge of the complete
circumstances involved with insurers handling
of the Smith claim.

¶62 To us, the matter of Harding’s testimony
was one involving credibility and the weight to
be given to his testimony and, as such, involved
fact-based issues for the jury’s determination.
Questions concerning witness credibility are for
the jury’s consideration. Florafax International,
Inc. v. GTE Market Resources, Inc., 1997 OK 7, 933
P.2d 282, 287. Neither §2602 nor §2701 provided
a barrier to testimony from Harding challenged
by insurers on appeal and insurers have failed
to show admission of any testimony from him
requires reversal for a new trial.18

INSURED’S COUNTER-APPEAL.

PART VII. THE TRIAL COURT DID NOT
ERR IN DIRECTING A VERDICT IN
FAVOR OF INSURERS ON THE ISSUE OF
PUNITIVE DAMAGES.

¶63 By way of counter-appeal, insured chal-
lenges the trial court’s directed verdict to insur-
ers on the issue of punitive damages. In effect,
the trial court found no competent evidence of
conduct rising to the level of reckless disregard
or malice on the part of insurers to warrant sub-
mission of that issue to the jury. Our review of
the trial record confirms that conclusion.

¶64 As applicable to this case, 23 O. S. 2001,
§9.1 provides that a jury may award punitive
damages if it finds, by clear and convincing evi-
dence, that an insurer has recklessly disregard-
ed its duty to deal fairly and act in good faith
with its insured [§9.1(B)] or an insurer has
intentionally and with malice breached said
duty. §9.1(C)(2).19 In that punitive damages are
only allowable under §9.1 when, at a minimum,
there is competent evidence of a reckless disre-
gard by the defendant of the plaintiff’s rights
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from which malice and evil intent may be
inferred (see Payne v. DeWitt, 1999 OK 93, n. 17,
995 P.2d 1088), it is not error for a trial court to
direct a verdict in favor of a defendant on the
punitive damage issue when the court con-
cludes there is no evidence upon which a rea-
sonable jury could find the defendant to have
engaged in conduct exhibiting such a reckless
disregard.

¶65 This Court has recognized that the avail-
ability of punitive damages in a case by an
insured against his/her insurer for breach of the
implied duty of good faith and fair dealing is
not automatic, but rather is governed by the
standard applicable in other tort cases. Buzzard
v. Farmers Ins. Co., Inc., 1991 OK 127, 824 P.2d
1105, 1115. Even where there is evidence to sup-
port recovery of actual damages in this type of
case, submission of the issue of punitive dam-
ages to a jury may be improper. Willis v. Midland
Risk Ins. Co., 42 F.3d 607, 614-615 (10th Cir.
1994), citing McLaughlin v. National Benefit Life
Ins. Co., 1988 OK 41, 772 P.2d 383, 385, 387 and
389; Davis v. National Pioneer Ins. Co., 1973 OK
CIV APP 9, 515 P.2d 580, 583. Such is the import
of Christian v. American Home Assurance Co.,
1977 OK 141, 577 P.2d 899, where it was held
that breach by an insurer of the implied duty to
deal fairly and to act in good faith with the
insured, “gives rise to an action in tort for which
consequential and, in a proper case, punitive,
damages may be sought.” Id. at 904.

¶66 Although the current punitive damage
statute contains language specifically referenc-
ing insurers when they are sued for breach of
the duty of good faith and fair dealing, our
recognition in Buzzard that such an award is not
automatic and is governed by the standard
applicable in other tort cases still stands and
nothing in §9.1 has altered this principle. Under
§9.1, for punitive damages to be allowed there
must be evidence, at a minimum, of reckless
disregard toward another’s rights from which
malice and evil intent may be inferred. Payne,
1999 OK 93, n. 17, 995 P.2d 1088. Whether that
showing has been made remains an issue of law
for the trial court in its role as gatekeeper to
determine, upon a defendant’s challenge to the
sufficiency of the evidence via a motion for
directed verdict, whether there is competent
evidence upon which a reasonable jury could
find reckless disregard, from which malice and
evil intent may be inferred. The trial court
determined the requisite showing was not
made in this matter. Our review of the record

convinces us the trial court was correct to with-
hold the issue of punitive damages from jury
consideration and that the trial record does not
contain competent evidence from which a rea-
sonable jury could find reckless disregard, suffi-
cient to support an inference of evil intent and
malice, on the part of insurers toward insured.20

PART VIII. THE TRIAL COURT DID NOT
ERR IN DENYING INSURED ATTORNEY
FEES.

¶67 Insured sought attorney fees in the trial
court under two theories, 1) statute-based
under 36 O. S. 2001, §3629(B), and 2) common
law-based as an element of his damages. The
trial court denied his quest for fees. We deal
with §3629(B) first.21

¶68 Where the core element of the damages
sought and awarded in a suit by an insured
against his/her insurer for breach of the
implied duty of good faith and fair dealing is
composed of the insured loss, §3629(B) allows
recovery of reasonable attorney fees to the pre-
vailing insured for time spent preparing and
prosecuting the tort suit. See Taylor v. State Farm
Fire and Casualty Co., 1999 OK 44, ¶11, 981 P.2d
1253, 1258-1259; see also Barnes v. Oklahoma Farm
Bureau Mutual Ins. Co., 2000 OK 55, n. 17, 11 P.3d
162 [generally recognizing Taylor’s holding of
§3629(B)’s applicability to tort-related theory of
liability — other than in uninsured or underin-
sured motorist (UM/UIM) benefit insurance
cases — where core element of damages sought
and awarded consists of the insured loss, i.e.,
policy benefits]. Here, insured argues, in effect,
the core element of the damages sought and
awarded in his tort suit against insurers for
breach of the implied duty of good faith and fair
dealing was the insured loss or policy benefit of
having insurers protect him against exposure to
an excess verdict. Insured’s argument is flawed
and Taylor’s core element principle as to
§3629(B)’s applicability cannot be stretched to
encompass within its meaning of insured loss or
policy benefit such a claim. Rather than having
as its core element the insured loss or monetary
policy benefit, the primary focus and heart of
insured’s suit against insurers involved his
attempt to recover uninsured financial losses
not covered by the policy of insurance and to
recover damages for embarrassment, and men-
tal pain and suffering.

¶69 Here, the insured loss was not the “core
element” of insured’s tort suit against insurers
nor was the $10,000.00 liability policy limit part
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of insured’s recovery via the jury verdict. After
the excess verdict was rendered against insured
in the Smith suit as a result of the
vehicular/pedestrian collision, insurers again
tendered the policy limits to Smith, which was
accepted. This reduced the Smith judgment
against insured in such amount. Therefore,
§3629(B) does not support a recovery of attor-
ney fees by insured and the trial court correctly
so held.22

¶70 Insured’s claim to a common law entitle-
ment to attorney fees as an element of his dam-
ages is also faulty. This Court has determined
that an insured is not entitled to recover attor-
ney fees as a matter of course as part of a com-
mon law element of damages in a suit for
breach of the implied duty of good faith and fair
dealing. See Barnes v. Oklahoma Farm Bureau
Mutual Ins. Co., 2000 OK 55, at ¶¶45-54, 11 P.3d
at 178-182. We have been provided no viable
rationale by insured to deviate from our Barnes’
holding in such regard in the circumstances
shown in this case merely because it involves
the liability aspects of an automobile insurance
policy, rather than the UIM or UM benefits
thereof. Thus, the trial court did not err in deny-
ing attorney fees to insured based on his com-
mon law entitlement theory.23 As aptly recog-
nized by the Court of Civil Appeals over thirty
(30) years ago, in the absence of an applicable
contractual provision or statute “[an] attorney’s
fee for representing the insured in this [type of]
case is not an item of damage but is simply an
expense of litigation as it is in any other case
where a suit is necessary in order to collect
damages because of the defendant’s wrong.”
Davis v. National Pioneer Ins. Co., 1973 OK CIV
APP 9, 515 P.2d 580, 584.

PART IX. THE TRIAL COURT DID NOT
ERR IN DENYING INSURED
PREJUDGMENT INTEREST.

¶71 Insured seeks prejudgment interest under
three statutory alternatives. One of the alterna-
tives rests on §3629(B). No prejudgment interest
is recoverable under §3629(B) for the reasons
stated in the immediately preceding part of this
opinion, i.e., the core element of the recovery he
sought and that was awarded to him via the
jury verdict (upon which the judgment under
review was based) did not consist of the insured
loss.

¶72 Insured also attempts to statutorily
anchor entitlement to prejudgment interest as to
the entirety of the $2,200,000.00 judgment on 12

O. S. 2001, §727(E). This provision provides in
pertinent part:

[I]f a verdict for damages by reason of
personal injuries or injury to personal rights
including, but not limited to, injury result-
ing from bodily restraint, personal insult,
defamation, invasion of privacy, injury to
personal relations, or detriment due to an
act or omission of another is accepted by the
trial court, the court in rendering judgment
shall add interest on the verdict at a rate
prescribed pursuant to subsection I of this
section from the date the suit resulting in
the judgment was commenced to the earlier
of the date the verdict is accepted by the
trial court as expressly stated in the judg-
ment, or the date the judgment is filed with
the court clerk.

In construing the above language as to when
prejudgment interest is properly allowed there-
under, this Court decided in Majors v. Good,
1992 OK 76, 832 P.2d 420, 422-423 that recovery
for either personal injury or injury to personal
rights is a necessary element and, in essence,
that the phrase, “detriment due to an act or
omission of another” contained in §727(E), did
not open the prejudgment interest floodgates
under the provision irrespective of the presence
of one or the other of the aforementioned neces-
sary elements. Majors, 832 P.2d at 422-423.24

Majors involved suit by two individual stock-
holders in certain corporations against two
other individuals (officers and stockholders in
the same corporations), and concerned claims
for breach of fiduciary duty, misuse of corporate
funds and assets, and conflict of interest. The
plaintiffs in Majors recovered monetary relief
but were held not entitled to prejudgment inter-
est under §727, as the damage resulted from a
business loss, not from personal injury or injury
to personal rights. Majors, 832 P.2d at 422-423.

¶73 In the present case, the jury was instruct-
ed in fixing the amount of damages to consider
financial losses (past and future), embarrass-
ment, and mental pain and suffering. The gen-
eral verdict returned by the jury did not distin-
guish between financial losses and the other ele-
ments (i.e., embarrassment, and mental pain
and suffering) that were allowed to be consid-
ered by the jury in reaching an amount of dam-
ages. Plainly, part, if not all, of insured’s finan-
cial losses consisted of the excess judgment
entered against him in the initial Smith tort suit.
Although said financial loss cannot be said to be

Vol. 76 — No. 18 — 6/25/2005 The Oklahoma Bar Journal 1443



a business loss like that involved in Majors, we
believe giving the salient language of §727(E) a
reasonable construction — particularly in light
of the examples given for the types of tortious
conduct covered, i.e., bodily restraint, personal
insult, defamation, invasion of privacy, injury to
personal relations — leads to the conclusion
that recompense for the economic loss or harm
of such an excess judgment is not the type of
loss or injury contemplated by the Legislature
in §727(E). Under the general verdict we have
before us here, one that makes no distinction
between financial losses and damages for
embarrassment, and mental pain and suffering,
insured is not entitled to recover prejudgment
interest on the entirety of the $2,200,000.00 
judgment.

¶74 Insured also argues, in effect, that even if
he is not entitled to recover prejudgment inter-
est on the entirety of the judgment, he is entitled
to recover, under §727, prejudgment interest on
the amount of the judgment representing dam-
ages for embarrassment, and mental pain and
suffering. There can be no question that under
Timmons v. Royal Globe Ins. Co. (Timmons II), 1985
OK 76, 713 P.2d 589, when a severed element of
damage recovery in the form of recompense for
embarrassment, and mental pain and suffering
is allowed and separately identified in a jury
verdict, §727(E) applies to allow prejudgment
interest thereon. The general verdict in this mat-
ter, as already mentioned, however, did not sep-
arately identify those damages awarded for
personal injury or injury to personal rights, and
those for financial loss. Accordingly, the matter
appears to be placed squarely within the fol-
lowing pronouncement from Timmons II, “[i]f
damages ‘by reason of personal injuries’ are
shown to have been intermixed with other ele-
ments of damage in one general verdict, the
provisions of 12 O.S. 1971 §727 (2) [as applicable
here, 12 O. S. 2001, §727 (E)] cannot be invoked
for allowance of prejudgment interest.” Tim-
mons II, 713 P.2d at 593, n. 14.

¶75 We are not persuaded by insured’s argu-
ment, in essence, that the amount of the general
verdict against insurers represents financial loss
in the form of the Smith judgment (with appro-
priate pre-and post-judgment interest, and pre-
sumably minus the $10,000.00 policy limits paid
and accepted by Smith after that judgment),
while the balance may be attributed to embar-
rassment, and mental pain and suffering. In our
view, in the circumstances of this case, only a
special jury finding splitting the damages

awarded into separately identifiable compo-
nents would be sufficient to provide a basis for
prejudgment interest under 
§727(E). To rule otherwise and to now attempt
judicial division of the damages awarded (as
insured would have us do), would involve
speculative guesswork on our part, something
that is neither warranted or proper.

¶76 Insured’s final statutory alternative for
prejudgment interest is 23 O. S. 2001, §6, which
in pertinent part allows prejudgment interest as
to “damages [which are] certain or capable of
being made certain by calculation, and the right
to recover is vested . . . upon a particular day.”25

Basically, insured’s reliance on §6 suffers from
the same infirmity as does his reliance on §727,
to wit: he seeks to separate a general jury ver-
dict into distinct components, that we do not
believe may rightfully be so separated. In sum,
we hold the trial court did not err in denying
insured’s quest for prejudgment interest.

PART X. CONCLUSION.

¶77 The trial court did not err in submitting
the issue of breach of the implied duty of good
faith and fair dealing to the jury; nor in declin-
ing to direct a verdict in favor of FIE based on
the assertion it was not the insurer; and no
reversible error has been demonstrated in the
trial of this matter that would warrant over-
turning the judgment in favor of insured for
$2,200,000.00 in actual damages or that would
warrant affording MCIC and/or FIE a new trial.
Further, the trial court did not err in directing a
verdict in favor of insurers as to the issue of
punitive damages; nor did the trial court err in
denying insured’s quests for attorney fees and
prejudgment interest.

¶78 The trial court judgment entered on the
jury verdict and the trial court orders denying
insured attorney fees and prejudgment interest
are AFFIRMED.

¶79 WATT, C. J., LAVENDER, EDMONDSON
and COLBERT, JJ., and SUMMERS, S. J. (sitting
by designation in lieu of KAUGER, J.), concur.

¶80 TAYLOR, J., concurring specially.

¶81 WINCHESTER, V. C. J., HARGRAVE and
OPALA, JJ., dissent.

¶82 KAUGER, J., recused.

1. Unless we refer to Mid Century Insurance Company (MCIC) or
Farmers Insurance Exchange (FIE) by their acronyms, we refer to them
collectively as insurers.
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2. We note, when a more refined or specific review standard is appli-
cable to a particular issue and we deem it necessary to do so, we discuss
said standard along with our discussion of said particular issue.

3. Only those factual matters deemed necessary to properly dispose
of the consolidated appeals or to provide sufficient background infor-
mation to understand the issues decided are set out. As the trial court
was so required, we must view the evidence and the reasonable infer-
ences therefrom in favor of the non-movant when reviewing the pro-
priety of the trial court’s rulings on a directed verdict. See Gillham v. Lake
Country Raceway, 2001 OK 41, ¶7, 24 P.3d 858, 860. This requirement
should be kept in mind in relation to our recitation of factual matters
that were the subject of evidence introduced at the jury trial of this case.

4. Farmers Insurance Company, Inc. is apparently another company
under the umbrella of Farmers Insurance Group of Companies.

5. FIE also asserts it cannot be held liable, in any event, because
insured did not sufficiently show it was the insurer. It challenges the
trial court’s denial of its directed verdict quest on such issue. We deal
with FIE’s contention in such regard in PART V, infra.

6. In McCorkle v. Great Atlantic Ins. Co., 1981 OK 128, 637 P.2d 583,
587, the Court referred to the tort at issue as “the intentional tort of bad
faith,” the phrase, in our view, being used as a short hand reference for
the tortious conduct consisting of breach of the duty of good faith and
fair dealing. Regardless of why the phrase was used there (or other
cases), we make it plain at this time that use of the language, “the inten-
tional tort of bad faith,” is not meant to convey that in order to recover
for breach of the duty of good faith and fair dealing, an insured must
prove the insurer intended to harm or deceive its insured. Breach of the
duty may be shown without proving conduct on the part of an insurer
that was intended to harm, injure or deceive its insured.

7. In the body of the opinion in American Fidelity & Casualty Co. v. L.
C. Jones Trucking Co., 1957 OK 287, 321 P.2d 685, 687, the Court appears
to approve a negligence standard with respect to an insurer’s handling
of third-party claims made against the insured, although liability based
on only simple negligence is not approved or adopted in either of the
two syllabi contained in that case. Id. at 686.

8. Insured was required to prove the essential elements of his claim
for breach of the duty of good faith and fair dealing by a greater weight
of the evidence standard, i.e., by a preponderance of the evidence. “As
the well-known axiom states, the preponderance of the evidence does
not mean the greater number of witnesses testifying to a fact, but means
that which, to the mind of the trier of the fact, or the seeker of the truth,
seems most convincing and more probably true.” Peyton v. McCaslin,
1966 OK 4, 417 P.2d 316, 321-322.

9. Of course, insurers were free to call Smith to inquire as to whether
she would have sought to rescind or avoid any settlement reached by
Young on her behalf under the power of attorney for the policy limits.
Insurers did not attempt to do so.

10. Insurers also argue we should review the trial court’s denial of
MCIC’s motion for summary judgment on the issue of Smith’s incapac-
ity, the consequent assertion her incapacity showed no actual settlement
opportunity existed during the relevant time period and, thus, any fail-
ure of settlement within policy limits was not directly or proximately
caused by conduct of insurers in handling Smith’s claim. The denial of
summary judgment as to such issue may not be reviewed at this stage
because this case was tried to a jury and judgment has entered on the
jury’s verdict. See Myers v. Missouri Pacific Railroad Co., 2002 OK 60, ¶39,
52 P.3d 1014, 1034. If reversible error exists as to this capacity/no settle-
ment opportunity/causation issue, it must be predicated on what
occurred at trial — including preserved evidentiary rulings made by the
trial court at trial which have been appealed by insurers — not on the
trial court’s pretrial ruling denying summary judgment on the issue.
Also, had reversible error been so shown as to some evidentiary ruling
made at trial (which we believe has not been so shown), review of the
summary judgment denial would not be insurers’ due, but remand for
new trial would be the appropriate remedy in normal circumstances.
One of the cases relied on by insurers in support of their argument that
we should now review the denial of summary judgment on the issue,
seems to make this latter point clear. See SCS/Compute, Inc. v. Meredith,
1993 OK CIV APP 124, 864 P.2d 1292, 1294-1295.

11. Insurers sought to present one or more medical witnesses who
had cared for Smith during her hospitalization to testify, essentially, she
was not competent to have authorized the power of attorney to Young
due to her injuries and/or medication administered to her at the time.
They also sought to question other witnesses concerning the capaci-
ty/authorization issue.

12. Although there might be some situations where the party to an
agreement who is not the one claimed to have been incapacitated at the
time of its making may legitimately seek to rescind or avoid it, we fail
to see the applicability of any such situation in the circumstances of this
case.

13. Insurers also assert on appeal trial court error in regard to failing
to give certain jury instructions requested by insurers generally relating
to the duty of good faith and fair dealing with respect to settlement
offers from third-party claimants, and mental capacity and authority
necessary to settle a claim. We have reviewed the instructions given by
the trial court and the requested instructions offered by insurers which
they assert should have been given. Although we do not believe we are
required to consider the arguments concerning these requested jury
instructions for the reason that neither of insurers’ initial appellate briefs
(April 8 and June 18, 2003 - brief in chief, etc. and reply brief, etc., respec-
tively) contain citation of authority concerning their claims of error in
regard to them (See Okla. Sup. Ct. R. 1.11(k)(1), 12 O. S. Supp. 2004, Ch.
15, App. 1 — “[a]rgument [in an appeal brief] without supporting
authority will not be considered”), we examine the claims of error in
any event. Although their briefs contain no citation of authority sup-
porting said claim(s) of error, insurers have attached to an April 8, 2003
appendix, etc. submitted along with their brief in chief, etc. of the same
date, the pertinent requested instructions, which do contain legal
authority on them. We note, however, the citation of authority on
requested instructions submitted to a trial court, said requested instruc-
tions later being made part of an appendix filed in this Court pursuant
to Okla. Sup. Ct. R. 1.11(e)(1), is not sufficient to satisfy the requirement
that argument in an appellate brief, in order to receive consideration by
this Court (subject to limited exception), be supported by pertinent
authority. Thus, although we consider insurers’ claims of error here,
such leniency on our part in the present case is not necessarily trans-
ferrable to other appeals pending in this Court or those to be filed in the
future; a question, of course, we need not now decide.

This Court has stated the following general rules regarding claims
of error as to jury instructions:

When reviewing jury instructions, the standard of review
requires the consideration of the accuracy of the statement of law
as well as the applicability of the instructions to the issues. The
instructions are considered as a whole. When the trial court sub-
mits a case to the jury under proper instructions on its funda-
mental issues and a judgment within the issues and supported by
competent evidence is rendered in accord with the verdict, the
judgment will not be reversed for refusal to give additional or
more detailed instructions requested by the losing party, if it does
not appear probable that the refusal has resulted in a miscarriage
of justice or substantial violation of constitutional or statutory
rights. A judgment will not be disturbed because of allegedly erro-
neous instructions, unless it appears reasonably certain that the
jury was misled thereby. The test of reversible error in instructions
is whether the jury was misled to the extent of rendering a differ-
ent verdict than it would have rendered, if the alleged errors had
not occurred.

Johnson v. Ford Motor Co., 2002 OK 24, ¶16, 45 P.3d 86, 92-93. (footnotes
omitted). In reviewing these types of instruction issues, consideration
should be given to the instructions given, the issues raised and the
instructions requested. Id., 2002 OK 24, at ¶17, 45 P.3d at 93. Our review
convinces us the instructions given adequately, fairly and substantially
covered the pertinent issues and applicable law. We also do not believe
insurers have shown juror confusion, any misleading of the jury nor
that any refusal to give one or more of their requested instructions has
resulted in a miscarriage of justice or substantial violation of their con-
stitutional or statutory rights.

As to the specific instructions requested by insurers contained in
their April 8, 2003 appendix, etc., we state the following: 1) requested
instructions nos. 10 (refusal to settle) and 18 (Loretta Smith’s capacity to
contract) do not accurately state the law as delineated in this opinion; 2)
requested instruction no. 11 (offer defined) was given to the jury by the
trial court as instruction no. 11; 3) requested instructions nos. 13 and 14,
basically setting forth that a settlement agreement and release, and a
power of attorney, respectively, are all contracts, although stating tru-
isms and, thus, being legally correct in the abstract, were not required to
be given; 4) requested instructions nos. 15 (authority to settle), 16
(authority of agent) and 17 (capacity to contract), although again seem-
ingly setting forth correctly abstract principles of law, were also not
required to be given; 5) requested instruction no. 20 (bad faith — dam-
ages)(mislabeled in insurers’ April 8, 2003 appendix, etc. as requested
instruction no. 2), was not required to be given instead of instruction no.
14 as given by the trial court concerning damages; and 6) requested
instruction no. 9 (failure to deal fairly and act in good faith) was not
required to be given instead of instruction no. 13, which was given by
the trial court concerning the elements required to be shown by insured
to recover damages for breach of the duty of good faith and fair dealing,
said instruction no. 13 basically being taken from OUJI - Civ (2d) 22.3.
The bottom line is that insurers’ claims concerning instructions fail to
show any reversible error.

Vol. 76 — No. 18 — 6/25/2005 The Oklahoma Bar Journal 1445



14. At the instruction conference, insured (through counsel) request-
ed the trial court to direct a verdict for him on this issue, i.e., to treat FIE
and MCIC as one in regard to breach of the duty of good faith and fair
dealing. Although the trial court did not expressly, in words, grant
insured’s quest in such regard, practically the request was granted
because instructions requested by insurers generally concerning FIE’s
arguments based on the loaned servant doctrine and that FIE employ-
ees were acting solely on behalf of MCIC in regard to the Smith claim,
were refused by the trial court. Under the instructions and verdict forms
presented to the jury for consideration, although FIE and MCIC were
each identified, the jury either had to exonerate both MCIC and FIE or
find both liable. We note, the record presented on appeal contains the
verdict form returned by the jury in favor of insured and against insur-
ers, but does not appear to contain the verdict form which was not
returned by the jury, i.e., the blank or unsigned form that would have
allowed the jury to find in favor of insurers and against insured. Like
the verdict form returned that separately identified MCIC and FIE, but
required a finding against both, we assume the blank/unsigned verdict
form also separately identified MCIC and FIE, but required a finding in
favor of both. Plainly, instruction no. 17 (explanation of verdict forms)
given by the trial court to the jury, shows the jury was presented with a
choice between two verdict forms, one in favor of insured and against
insurers and another in favor of insurers and against insured.

We further note, it is, of course, axiomatic that when reviewing a
trial court’s rulings on a directed verdict we must view the evidence and
the reasonable inferences therefrom in favor of the non-movant, i.e.,
here in favor of FIE as to the argument the trial court erred in granting
a directed verdict for insured on the above-referenced point. Only if a de
novo review of the evidence by us, considering all reasonable inferences
therefrom, shows that said evidence only points in one direction, i.e.,
that both MCIC and FIE were rightfully treated as one entity in regard
to the duty of good faith and fair dealing, is it proper for us to affirm the
trial court ruling in said regard.

15. Our ruling that the issue was properly handled by the trial court
as a matter of law, disposes of FIE’s argument(s) concerning any claim
of error relating to the trial court’s refusal to give requested jury instruc-
tions concerning the borrowed or loaned servant doctrine, the separate
status of FIE or presentation to the jury of verdict forms that required
the jury to find for or against both MCIC and FIE in regard to any breach
of the duty of good faith and fair dealing as if they were but one entity.
FIE was not entitled to instructions concerning the borrowed or loaned
servant doctrine nor as to its separate status relating to its potential lia-
bility. Such recognition provides ample valid reason for 1) the trial
court’s refusal to give insurers’ requested jury instructions nos. 3 (the
issues in the case)(mislabeled in insurers’ April 8, 2003 appendix, etc. as
no. 1) and 19 (loaned employee), and 2) the trial court’s refusal to use
insurers’ requested verdict form contained in their April 8, 2003 appen-
dix, etc.

16. Prior to trial, insurers raised the issue concerning the prospective
Harding testimony via a motion in limine and the matter was actually
argued in more than one written submission presented by them to the
trial court. We concern ourselves with what transpired at trial in relation
to the Harding testimony complained of by insurers on appeal. This is
so because a party aggrieved by a ruling on a motion in limine must
raise the issue at the appropriate time during the subsequent trial, either
by objecting when the challenged evidence is admitted or by making an
offer of proof if the question involves excluded matter. Middlebrook v.
Imler, Tenny & Kugler, M.D.’s, Inc., 1985 OK 66, 713 P.2d 572, 579. Rulings
on a motion in limine are advisory and preliminary in nature and error
is committed, if at all, when a ruling is made during trial by the trial
court. Id.

17. At the time of trial in June 2002, 12 O. S. 2001, §§2602 and 2701
were in effect. Both provisions were amended in 2002. See 2002 Okla.
Sess. Laws, Ch. 468, §§42 and 54. The amendments became effective
November 1, 2002. Title 12 O. S. Supp. 2002, §2602 provides:

A witness may not testify to a matter unless evidence is introduced
sufficient to support a finding that the witness has personal knowledge
of the matter. Evidence to prove personal knowledge may consist of the
witness’s own testimony. This rule is subject to the provisions of [§] 2703
of this title.
Title 12 O. S. Supp. 2002, §2703 concerns the bases of opinion testimony
by experts. The amendments to §2602 did not alter the substantive
nature of the provision, but merely made the provision gender neutral
(i.e., the witness was no longer referred to in masculine nomenclature)
and the reference to §2703 was corrected. Previously, it had been
referred to as “Section 703.”

Title 12 O. S. Supp. 2002, §2701 provides:
If the witness is not testifying as an expert, the witness’s testimony

in the form of opinions or inferences is limited to those opinions or
inferences which are:

1. Rationally based on the perception of the witness;
2. Helpful to a clear understanding of his testimony or the determi-

nation of a fact in issue; and
3. Not based on scientific, technical or other specialized knowledge

within the scope of [§] 2702 of this title.
Title 12 O. S. 2001, §2702 concerns testimony by experts. Prior to its
amendment §2701 provided:

If the witness is not testifying as an expert, his testimony in
the form of opinions or inferences is limited to those opinions or
inferences which are:

1. Rationally based on the perception of the witness; and
2. Helpful to a clear understanding of his testimony or the

determination of a fact in issue.
As regards this case, our disposition is, of course, controlled by the 2001
version of §2701 and we have no occasion here to delve into whether
some different disposition in relation to the admission of the challenged
testimony from Harding would be warranted by virtue of the 2002
amendment, i.e., whether the addition of numbered sentence 3 would
somehow materially and substantively require some other ruling.

18. Insurers also complain that a certain statement by insured’s
counsel during the rebuttal portion of insured’s closing argument, basi-
cally a plea for a specific amount of damages to be awarded, to which
insurers’ counsel objected and the trial court sustained said objection,
was manifest error and clearly prejudiced the jury’s damage calculation.
Insurers also impliedly, at least, assert the comment caused excessive
damages to be awarded. No citation of authority supporting the
claim(s) of error in such regard is contained in either the April 8, 2003
brief in chief, etc. nor the June 18, 2003 reply brief, etc. of insurers. “Nor-
mally, assignments of error presented in appellate brief(s) unsupported
by authority will not be noticed by an appellate court and will be treat-
ed as waived.” State ex rel. Dep’t of Human Services v. Baggett, 1999 OK 68,
n. 5, 990 P.2d 235. As previously set forth at supra note 13, the Rules of
this Court also expressly provide in pertinent part that “[a]rgument [in
an appeal brief] without supporting authority will not be considered.”
Okla. Sup. Ct. R. 1.11(k)(1), 12 O. S. Supp. 2004, Ch. 15, App. 1. Rule
1.11(k)(1) was in effect when the appellate briefs were filed in this
appeal. Although an exception to waiver in regard to an assignment of
error that is not supported by citation of authority is recognized when
it is apparent the assignment of error, without further research, is well
taken (Baggett, 1999 OK 68, n. 5), we do not believe the exception is
applicable to the closing argument statement issue. Accordingly, the
closing argument statement issue provides no ground to reverse or to
grant a new trial.

19. Title 23 O. S. 2001, §9.1 was amended by 2002 Okla. Sess. Laws,
Ch. 462, §1. The current version of §9.1 may be found at 23 O. S. Supp.
2004, §9.1. The jury’s verdict in this case was filed in the trial court on
June 21, 2002. The 2002 amendments were effective July 1, 2002 and said
amendments in no way effect our disposition in this case. The prior
punitive damage statute, 23 O. S. 1991, §9, was repealed by Okla. Sess.
Laws, Ch. 287, §4 and replaced by 23 O. S. Supp. 1995, §9.1. Barnes v.
Oklahoma Farm Bureau Mutual Ins. Co., 2000 OK 55, n. 12, 11 P.3d 162. The
only amendment of §9.1 since its 1995 passage was the 2002 one. The
2002 amendments do not alter the statute as to when it is appropriate to
award punitive damages. In essence, the amendments are: some num-
bering/heading alterations, with grammatical changes made necessary
thereby; the word punitive is substituted for the word exemplary in a
few places; the words “award punitive” are substituted for the word
“give” in §9.1(A); the words “this state” are substituted for the words
“the State of Oklahoma” in a paragraph at the end of §9.1(C); and the
following sentence is added to the end of §9.1(B), §9.1(C) and §9.1(D),
“[a]ny award of punitive damages under this subsection awarded in
any manner other than as required in this subsection shall be void and
reversible error.”

We also note that §9.1 enumerates three categories concerning the
availability of varying amounts of punitive damages. Category I
[§9.1(B)] applies where the jury finds clear and convincing evidence of
reckless disregard and then punitive damages are limited to an amount
not to exceed the greater of one hundred thousand dollars ($100,000.00)
or the amount of actual damages awarded. Category II [§9.1(C)] applies
where the jury finds clear and convincing evidence of intentional con-
duct and malice and then punitive damages are limited to an amount
not to exceed the greatest of five hundred thousand dollars
($500,000.00), twice the amount of actual damages awarded or the
increased financial benefit derived by the insurer as a direct result of the
conduct causing injury to the plaintiff and other persons or entities.
Under Category II the trial court is to reduce the award of punitive dam-
ages by the amount it finds the insurer has previously paid as a result of
all punitive damage verdicts in any court of this State for the same con-
duct. Category III [§9.1(D)] also requires an initial jury finding of clear
and convincing evidence of intentional conduct and malice. In addition,
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however, if the trial court finds, out of the presence of the jury, that there
is evidence beyond a reasonable doubt that the insurer acted intention-
ally and with malice and engaged in conduct life-threatening to
humans, the jury may then award punitive damages in any amount it
deems appropriate.

20. Insured also contends on appeal the trial court erroneously
excluded evidence that would have supported a punitive damage
award. In such regard, insured argues error in the exclusion of evidence
concerning and/or relating to Wallis’ handling of other claims. The trial
court excluded the evidence as not relevant to the instant case and also
specifically found any probative value thereof was “far outweighed by
the opportunity for excess prejudice.” Trial Transcript Vol. III (June 12,
2002), pg. 66. Even assuming the evidence was relevant to the punitive
damage issue, we find no abuse of discretion or reversible error in the
trial court’s ruling, in effect, that any probative value was substantially
outweighed by the danger of unfair prejudice. See Jordan v. Cates, 1997
OK 9, 935 P.2d 289, 293-294; 12 O. S. 2001, §2403. At the time of trial in
2002, §2403 provided:

Relevant evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice, con-
fusion of the issues, misleading the jury, undue delay, needless
presentation of cumulative evidence, or unfair and harmful sur-
prise.

The amendments to §2403 in 2002 and 2003 do not affect our disposi-
tion. See 2002 Okla. Sess. Laws, Ch. 468, §30; 2003 Okla. Sess. Laws, Ch.
3, §15.

We also note, insured fails to cite any legal authority on appeal in
support of an issue mentioned by him on appeal concerning the trial
court’s refusing to allow insured at trial to attempt to impeach Paul
Middleton (at the time of trial a lawyer in insurers’ branch legal office
for about eight years) with his earlier deposition testimony. The trial
court so ruled because Middleton was not afforded the opportunity to
read, sign or make corrections to his earlier deposition, which was
apparently interrupted for personal reason(s) and not rescheduled. As
set forth at supra note 18, State ex rel. Dep’t of Human Services v. Baggett,
1999 OK 68, at n. 5, 990 P.2d 235, provides that unless it is apparent with-
out further research that a claim of error lacking supportive citation to
authority is well taken, said claim of error will not be noticed on appeal
and will be deemed waived. We deem the Middleton deposition issue
waived because of the lack of any legal authority to support it. Further,
in addition to his failure to cite any authority and, thus, to properly raise
the issue on appeal, we also conclude insured has failed to show any
abuse of discretion or reversible error by virtue of the trial court’s ruling
that he not be allowed to attempt to impeach Middleton with the prior
deposition testimony.

21. 36 O. S. 2001, §3629(B) provides:
B. It shall be the duty of the insurer, receiving a proof of loss,

to submit a written offer of settlement or rejection of the claim to
the insured within ninety (90) days of receipt of that proof of loss.
Upon a judgment rendered to either party, costs and attorney fees
shall be allowable to the prevailing party. For purposes of this sec-
tion, the prevailing party is the insurer in those cases where judg-
ment does not exceed written offer of settlement. In all other judg-
ments the insured shall be the prevailing party. If the insured is
the prevailing party, the court in rendering judgment shall add
interest on the verdict at the rate of fifteen percent (15%) per year
from the date the loss was payable pursuant to the provisions of
the contract to the date of the verdict. This provision shall not
apply to uninsured motorist coverage.

22. Insured’s reliance on federal cases involving insured/insurer
disputes over the duty of the insurer to defend and/or pay defense
costs associated with litigation between the insured and a third party to
support his attorney fee quest, is unavailing. See e.g., First National Bank
of Turley v. Fidelity & Deposit Ins. Co. of Maryland, 196 F.3d 1186 (10th Cir.
1999); An-Son Corp. v. Holland-America Ins. Co., 767 F.2d 700 (10th Cir.
1985). Here, at their expense, insurers provided insured counsel in the
initial Smith tort suit brought against him as part of their contractually-
based duty to defend him in that litigation.

23. To the extent Taylor v. State Farm Fire and Casualty Co., 1999 OK
44, 981 P.2d 1253 contains language generally authorizing the recovery
of attorney fees as a common law element of damages in a tort suit by
an insured against an insurer for breach of the implied duty of good
faith and fair dealing, such authorization, of course, stands disapproved
by this Court’s overruling of Brashier v. Farmers Ins. Co., Inc., 1996 OK 86,
925 P.2d 20 in such regard in Barnes v. Oklahoma Farm Bureau Mutual Ins.
Co., 2000 OK 55, ¶51, 11 P.3d 162, 180.

24. At the time Majors v. Good, 1992 OK 76, 832 P.2d 420 was decid-
ed the pertinent language in §727 was found at 12 O. S. 1991, §727(A)(2).
For the most recent amendments to §727 consult 2004 Okla. Sess. Laws,
Ch. 368, §6 or 12 O. S. Supp. 2004, §727. For a new statute concerning

post and prejudgment interest, 12 O. S. Supp. 2004, §727.1, consult either
the 2004 O. S. Supp. or 2004 Okla. Sess. Laws, Ch. 368, §7.

25. 23 O. S. 2001, §6 provides in full:
Any person who is entitled to recover damages certain, or capable

of being made certain by calculation, and the right to recover which is
vested in him upon a particular day, is entitled also to recover interest
thereon from that day, except during such time as the debtor is pre-
vented by law, or by the act of the creditor from paying the debt.

TAYLOR, J., with whom Watt, C.J., and 
Colbert, J., join, concurring specially:

¶1 I concur with all of the majority opinion
but write specially to express my views. Trial
and appellate courts must give “bad faith”
claims very close, careful and, sometimes, skep-
tical scrutiny. Bad faith claims must be firmly
and fairly considered based upon the law and
evidence of the case. I am convinced that the
trial judge was correct in submitting the issue of
bad faith to this jury.

¶2 Insurance companies, like other compa-
nies seeking to increase their market and cus-
tomer base, have turned to mass marketing of
liability insurance policies just as other compa-
nies market soap and cars. Through its adver-
tising, the insurance company beckons the con-
sumer to do business with it based upon slo-
gans that suggest the liability insurance compa-
ny will look after its customer’s best interest.
The insurance company promises the customer
will be in good hands and treated with caring
and neighborly concern. Soothing and comfort-
ing music plays in the background of these
advertisements. Based on these advertisements,
it is only reasonable for customers to rely on the
insurance company to handle claims with care
and concern for the customer’s financial and
legal interests.

¶3 These reassurances are part of the insur-
ance contract requiring an insurance company
to act in good faith and fair dealing toward its
customers. See Wathor v. Mutual Assurance
Adm’rs, Inc., 2004 OK 2, ¶5, 87 P.3d 559, 561. The
insurance contract places more responsibility
on the insurance company than just paying
claims. Christian v. American Home Assurance
Co., 1977 OK 141, ¶24, 577 P.2d 899, 904. Liabil-
ity insurance coverage is more than just a per-
formance or surety bond that will be paid if a
claim is justified.

¶4 When a liability insurance policy is pur-
chased, the customer is buying more than just
the payment of a potential claim. The customer
is buying coverage. The customer is buying
comfort. The customer is buying peace of mind.
The customer is buying the skill of the insur-
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ance company to negotiate and settle claims in
his best legal and financial interest. The cus-
tomer is buying the right to counsel and the best
advice the insurance company has to offer.

¶5 The essence of the insurance company’s
contractual duty owed in this case is set out in
the majority opinion at paragraph 26 which
states:

In dealing with third parties, however, the
insured’s interests must be given faithful
consideration and the insurer must treat a
claim being made by a third party against
its insured’s liability policy “as if the insur-
er alone were liable for the entire amount”
of the claim. . . .

(Citations omitted.)

¶6 If the insurance company in this case had
acted with good faith and fair dealing, Mr.
Badillo would have been called to consult with
the professional claims staff about the request
that he give a statement. He would have been
encouraged to give such a statement. The state-
ment may have been very helpful in settling
this case. The statement would have been that
Badillo was not drinking, was not on an
employer-related errand, made $8.50 an hour,
had few assets, had no other insurance, and was
basically “judgment proof”. At the very least, a
strategy could have been developed attempting
to protect Mr. Badillo rather than leave him
hanging out for his financial life. The insurance
company at least owed him this service.

¶7 This minimal effort by the insurance com-
pany would have been a basis for a successful
defense against this bad faith claim and also
would have potentially limited Badillo’s liabili-
ty to his policy limits. If the insurance company
had handled this case with care and neighborly
concern, the extent of its liability would have
been the $10,000 policy limit.

¶8 There is a nationwide debate about “law-
suit abuse” and the proliferation of lawsuits. It
will be a good day for all when the size and
number of lawsuits go down. But as long as
there are cases with evidence such as in this
case, judges must submit these issues to a jury
and let a jury decide. This lawsuit shows the
role of the courts in carrying out the mandate of
the Oklahoma Constitution that “speedy and
certain remedy [be] afforded for every wrong
and for every injury to person, property, or rep-
utation. …” Okla. Const. art. 2, §6. The Consti-
tution further provides “that right of trial by

jury shall be and remain 
inviolate. …” Id. at art. 2, §19; see 12 O.S.2001,
§556. After carefully considering the law and
evidence of this case, I am resolved that the trial
judge correctly submitted the breach of good
faith and fair dealing issue to the jury.

¶9 Under the evidence in this case, these
issues must be submitted to a jury. Without this
evidence of conduct by this insurance company,
there would have been no case to submit to the
jury. If insurance companies wish to prevent
bad faith cases, then they must govern them-
selves in accordance with the law and the terms
of the insurance products they market and sell.
When that day comes, then bad faith cases will
become a relic of the past.

¶10 The dissent mistakenly views this case as
involving the duty to pay. The duty of good
faith and fair dealing of the insurance company
does, in fact and law, involve more than simply
paying a claim. It extends to the settlement and
defense of a claim. However, nothing in the
majority opinion or this special concur would
obligate the insurance company to offer to pay
some amount greater than the liability policy
limits in settling with a third party.

¶11 This jury was properly instructed and
reached its verdict based upon the law and evi-
dence. I can find no preserved evidentiary, fac-
tual or legal error in the jury’s verdict. It should
remain undisturbed.

WINCHESTER, V.C.J., dissenting:

Opala, J. joins Winchester, V.C.J. in his 
dissent.

¶1 Today, the majority hands down a land-
mark case that is the first to hold an insurance
company violated its duty of good faith and fair
dealing to its insured, despite its timely settle-
ment offer of the insured’s policy limits and the
third party victim’s subsequent acceptance of
that offer. In so doing, the majority discards,
without reference, our established precedent
that:

“Tort liability arises only where there is a
clear showing that the insurer unreason-
ably, and in bad faith, withholds payment
of the claim of its insured. Because with-
holding payment is a necessary element of a
claim for bad faith in refusing to pay a legit-
imate claim, the actions of an insurer after
payment is made cannot be the basis of the
bad faith claim. Because disagreements can
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arise concerning the amount of coverage,
cause of loss, and breach of policy condi-
tions, the tort of bad faith does not prevent
the insurer from resisting payment or
resorting to a judicial forum to resolve a
legitimate dispute.”

Skinner v. John Deere Insurance Company, 2000
OK 18, ¶16, 998 P.2d 1219, 1223.

Accordingly, I respectfully dissent.

¶2 The facts of this cause are as follows. Mario
Badillo, insured driver and appellee/counter
appellant herein, struck a pedestrian, Loretta
Smith, (victim) in a crosswalk with his vehicle.
She sustained severe injuries that resulted in
medical expenses exceeding $700,000.00. Mid
Century Insurance Company, one of the appel-
lants/counter appellees, was the liability insur-
er of Badillo’s vehicle. Badillo’s insurance con-
tract carried a policy limit of $10,000.00.

¶3 Smith’s sister employed lawyers on
Smith’s behalf, who contacted Mid Century’s
adjuster. At their request, appellants sent them a
check for the policy limits, along with a release.
They refused the release, absent a statement
from Badillo. The claims adjuster refused to
produce Badillo for a statement, to protect him
from potential criminal liability.

¶4 Smith’s attorneys then employed a trial
lawyer, who telephoned the adjuster and again
demanded they produce Badillo for a state-
ment. He threatened to file a lawsuit and refuse
subsequent settlement offers, if appellants
failed to do so. While the adjuster said he would
explore the possibility, he never had the chance
because Smith’s trial lawyer filed 
the instant action within four hours of their con-
versation.

¶5 Mid Century provided independent coun-
sel for Badillo. At trial, the jury awarded dam-
ages in the amount of $1,000,000.00, finding
Badillo 60% negligent. His portion thereof,
together with interest, resulted in a total judg-
ment against him of $633,202.63. Badillo did not
appeal. Mid Century again tendered the policy
limits to the victim, which she accepted.

¶6 Smith’s trial attorney tried to collect from
Badillo, but knew it was impossible. When the
hearing on assets revealed few, if any, nonex-
empt assets and insufficient income to pay,
Smith’s trial attorney suggested Badillo sue
appellants for bad faith. He told Badillo he
could use the proceeds to satisfy the judgment

against him, and even offered to suspend col-
lection attempts until resolution of the bad faith
litigation.

¶7 Badillo then filed the instant matter. At the
close of trial, appellants moved for directed ver-
dict on the bad faith claim and on the punitive
damages claim. The court denied the motion as
to the bad faith claim, granted it as to the puni-
tive damages claim, and found no evidence of
reckless disregard or malice by the insurer. The
jury returned a verdict against appellants in the
amount of $2,200,000.00, for financial losses,
embarrassment, and mental pain and suffering.
The trial court entered judgment but refused to
award attorney fees or prejudgment interest.

¶8 As a result of the majority’s holding today,
a tortfeasor who paid premiums on a $10,000.00
insurance policy now will receive a judgment
on jury verdict of $2,200,000.00, an amount not
only 220 times greater than his liability policy,
but also an amount nearly four times greater
than the award his victim received.

¶9 When we first recognized the tort of bad
faith failure to settle an insurance claim, we
adopted the general rule that “[A]n insurer has
an implied duty to deal fairly and act in good
faith with its insured and the violation of this
duty gives rise to an action in tort….” Christian
v. American Home Assurance Company, 1977 OK
141, ¶25, 577 P.2d 899, 904. The majority’s opin-
ion today blurs this duty by awarding the
insured driver, a tortfeasor, $2,200,000.00 for a
bad faith claim on a $10,000.00 policy, after the
insurer not only offered early on to settle for the
policy limits, but also after payment of the full
policy limits to the third party victim. It is diffi-
cult to imagine the acts the majority expects
from insurance companies, to avoid a bad faith
claim. Indeed, their opinion fosters confusion
among attorneys for insurance carriers and for
insured parties, alike, in their attempts to deci-
pher exactly what is required of them, now, to
settle a claim. This certainty is a fundamental
facet of the system that allows the former to
remain in the business of providing insurance
based upon risk assessment and exposure cal-
culations, and the latter to afford payment of
reasonable premiums for insurance coverage.

¶10 The majority articulates a standard for
bad faith claims against an insurer that “is more
than simple negligence, but less than the reck-
less conduct necessary to sanction a punitive
damage award against said insurer.” The refer-
ences to “reasonable” conduct, versus “unrea-
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sonable” conduct, vis-à-vis an insurer to its
insured, blur the lines of demarcation between
actions in negligence and the tort of bad faith.

¶11 In 1935, this Court rejected negligence as
a basis for recovery when an insurer refused to
settle a claim for damages covered by the
insured’s policy. Boling v. New Amsterdam Cas.
Co., 1935 OK 587, ¶¶11, 12, 46 P.2d 916, 917-918.
Although the bad faith tort was more than neg-
ligence, it developed into something less than a
specific intent tort. Bad faith requires evidence
of dishonest intentions, an advantage that is not
conscientious, or an action taken that is unrea-
sonable and unfounded. See, 25 O.S.2001, §9. In
contrast, the majority’s standard for bad faith
culpability by an insurer provides no concrete
guidance for future litigants, but instead foists
upon them a subjective standard open to a dif-
ferent interpretation by every person who
examines it. Indeed, it already has, as evidenced
in the numerous cases from other jurisdictions
cited by the majority in today’s pronouncement.

¶12 While I believe the majority’s opinion, as
well as the objections of appellants and Badil-
lo’s answer, all indicate confusion over what
actions of an insurer comprise bad faith, there is
no confusion as to one essential element there-
of, and it clearly is not present in the instant
matter. As I stated hereinabove, withholding
payment is a necessary element of a claim for
bad faith in refusing to pay a legitimate claim.
Skinner v. John Deere Insurance Company, 2000
OK 18, ¶16, 998 P.2d 1219, 1223. In this action, it
is undisputed that appellants not only tendered
a check in the amount of the policy limits early
on, but also that they again tendered that check,
and the third party victim accepted it, prior to
the filing of Badillo’s bad faith claim. An essen-
tial element of appellee’s bad faith claim is not
met, and this is plainly evident in the undisput-
ed facts of the instant case. I would continue to
follow the teachings articulated by the Court in
Christian and Skinner. This matter never should
have gone to the jury, the reasonableness of
appellants’ conduct never should have arisen
and this appeal never should have ensued. The
majority’s opinion further complicates the
issues surrounding what acts will give rise to a
bad faith claim, and what acts may be taken to
avoid such a claim.

¶13 The irony and inherent injustice of this
result, the distortion of our holding in Christian
and its progeny, and the overruling, without
mention, of Skinner, all compel me to respect-

fully dissent. I believe that the uncontested facts
fail to support a breach of the duty of good faith
and fair dealing under Christian and Skinner.
Therefore, I would hold that the trial court
should have granted the appellants’ motion for
a directed verdict.

OPALA, J., with whom WINCHESTER, V.C.J.,
joins, dissenting.

¶1 The court affirms the nisi prius imposition
of liability upon Mid Century and Farmers
Insurance (insurers) for a Christian1 bad-faith
tort. I would reverse the trial court’s judgment
against these defendants/appellants. The plain-
tiff’s judgment lacks support in competent evi-
dence. The court’s holding has cavalierly
removed from the elements of a bad-faith tort
the requirement that an insurer’s conduct be
shown to have been taken in bad faith. The
court has also discarded (or disregarded) the
legal distinction between the elements of unrea-
sonableness and those of bad faith. The result
produced here today foists liability for the
insurer’s mere failure to procure a settlement by
means that would confer a benefit only upon a
third party rather than upon its own insured.
Because the record of the insurer’s actions does
not demonstrate bad faith towards the insured,
I dissent from the court’s judgment as well as
from its pronouncement.

I
THE ADDUCED PROOF DOES NOT

SUPPORT A CLAIM FOR BAD- FAITH
REFUSAL TO SETTLE A COVERED LOSS

¶2 The trial record is devoid of proof of the
insurers’ bad faith either to indemnify or
defend their insured. The insurers neither
acted in bad faith nor denied a benefit owed
their insured under the policy. The requisite
elements of the tort in suit were not established.
Liability at nisi prius was hence incorrectly
imposed.

The Elements of a Bad-Faith Claim

¶3 The Christian bad-faith tort2 imposes liabil-
ity upon an insurer “only where there is a clear
showing that the insurer unreasonably, and in
bad-faith, withholds payment of the claim of its
insured.”3

¶4 The conduct of an insurer must be exam-
ined in light of the information known or know-
able by the insurer at the time performance
under the contract was requested.4 When pre-
sented with a claim by its insured, an insurance
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company must tender prompt payment due
under the terms of its policy.5

¶5 The elements of a bad-faith claim require
that an insurer do not:

(1) Be Unreasonable;

(2) Take action in bad-faith;6

(3) Act to withhold a benefit owed to its insured
under the terms of the policy.

The presence of the claim’s requisite elements
must be proved and judicially assessed in light
of information that was known or knowable to
the insurer at the time benefits were alleged to
have been tortiously withheld.

The Elements Of A Bad-Faith Tort Claim
Must Be Those Which Harm The Insured,

Not Another Person

¶6 The bad-faith tort was crafted to amelio-
rate the unequal bargaining power of an
insured vis-a-vis the insurer. It injects a public-
law element into the contract-based status that
governs the parties.7 The duty to act in good
faith is derived from the contractual relation-
ship between an insurer and its insured.8 The
bad-faith tort is a private-law remedy inuring
exclusively to the insured. It serves to vindicate
a harm dealt to the insured9 by the insurer’s sub-
standard conduct.

The Trial Court Erred By Not Granting, At
The Close Of The Evidence, The Insurer’s

Motion For A Directed Verdict

¶7 A motion for directed verdict may be sus-
tained only when there is an entire absence of
proof on an issue on the claim’s merits or
defense and should be denied when there are
questions upon material facts or reasonable per-
sons could differ on the choice of inferences to
be drawn from the facts in evidence.10 To deter-
mine whether a plaintiff’s evidence is sufficient
to withstand a motion for directed verdict, the
trial court must consider as true all evidence
favorable to the plaintiff together with all rea-
sonable inferences to be drawn from it, and dis-
regard all conflicting evidence favorable to the
movant.11 Only if all the inferences to be drawn
from the evidence favor the moving party will a
directed verdict withstand appellate scrutiny.
We review de novo the denial of insurers’ motion
for directed verdict.12

¶8 There is here no record evidence that
proves a withholding of benefits owed to the
insured under the policy. Undisputed proof

clearly establishes that payment was tendered
to counsel for Ms. Smith (the third-party
claimant) on behalf of Badillo (insured). That
tender was rejected. Upon judgment against
the insured, the insurers once again tendered
the policy limits to fulfill their indemnification
obligation of the policy. Insured’s attempts to
weave a bad-faith claim from the insurers’ with-
holding of a statement sought from the insured
clearly must fail. There is no legal support for
that position.

¶9 Evidence relating to the state of mind of
the third-party’s lawyers’ willingness to settle
an unfiled lawsuit is irrelevant to a bad-faith
analysis and to forensic insights into the claim.
The relevant inquiry must be confined to the
state of mind and to the intent of the insurer at
the critical time in question.13 Even assuming
that the favorable verdict on reasonableness
was based in no part on the irrelevant evidence
regarding the third party’s state of mind, there
is here no evidence that can satisfy the element
of insurer’s bad faith.

¶10 To establish insurer’s bad faith, the proof
must demonstrate that the insurer’s conduct
was taken in disregard of the requisite good-
faith intent. There is no evidence in this record
which shows that Farmers/Mid Century failed
to act without an honest intention to abstain
from taking any unconscientious advantage of
Badillo.14 Nothing in the record suggests that
the actions of the insurers amounted to any-
thing greater than an unreasonable error in
judgment.15 No record proof demonstrates that
insurers’ failure to produce the insured for a
statement was done in a bad-faith effort to
avoid or defeat their own liability to Badillo.

¶11 The insured’s claim attempts to create a
new remedial construct utterly foreign to Okla-
homa’s bad-faith jurisprudence. The new tort
would best be described as cross-pollination of
hand-selected elements of an insurer’s good-
faith duty to indemnify an insured and of its
obligation to defend against claims and to settle
them within the limits of the policy.16 Any insur-
er who fails successfully to settle a covered loss
with a third party prior to the commencement of
litigation or within the limits of the policy
would, under the new construct, be held liable
if, in retrospect, its failure could be deemed
unreasonable. The new delict would eliminate
good-faith element now present in the Christ-
ian tort, transfer the benefit of an insurer’s
contract obligation to a third party, and utterly
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remove the demand requirement as a trigger
of the insurer’s duty to defend or to settle
within the limits of the policy. Under the exist-
ing Christian jurisprudence, the insured can
prove here no claim either for failure to indem-
nify or to defend. It is solely through the guise
of a clever cross-pollination construct that lia-
bility came to be imposed upon the insurers in
this suit.

III
OKLAHOMA DOES NOT REQUIRE

AUTOMOBILE LIABILITY
INSURERS TO ASSIST OR COOPERATE

WITH THIRD-PARTY
PLAINTIFFS IN THEIR EFFORTS TO

SEARCH FOR ACTORS, OTHER
THAN THE INSURED, WHO MAY BE

LIABLE TO SUIT

¶12 Insurers attempted to indemnify Badillo,
and when their attempt was rejected by the
third party Badillo was provided a defense.
Insurers, who merely refused to produce Badil-
lo for a statement, were held liable here for fail-
ure to aid the third-party claimant’s lawyers.
Producing Badillo would only have aided the
third party in crafting a case against Badillo.
There was no expectation Badillo would be
exonerated of liability after giving the 
statement.

¶13 The focus of any analysis of an insurer’s
offending conduct must concentrate exclusive-
ly on the effects that conduct may have had
upon the insured. A third party may receive a
benefit from an insurer’s conduct only when
that benefit is conferred incidentally as a conse-
quence of an action taken to benefit the insured.
Insurers had no duty to aid the third-party
claimant if to do so was not absolutely neces-
sary to benefit Badillo. There was no assurance
that aiding third-party claimant’s lawyers
would have been of benefit to Badillo.17 Liabili-
ty was incorrectly foisted upon the insurers for
failing to aid a third party when that action’s
benefit to the insured was not shown to be any-
thing more than a remote possibility.

IV
THE STANDARD OF CARE, WHOSE

BREACH GIVES RISE TO AN
ACTIONABLE TORT CLAIM AGAINST

THE INSURER, CALLS FOR A

SHOWING OF WANT OF GOOD FAITH IN
HANDLING THE CLAIM

¶14 The standard of care whose nonfulfill-
ment will give rise to an insured’s actionable
claim against the insurer for bad faith emanates
from the latter’s refusal to settle in good faith a
covered loss. It falls neither under the common-
law18 rubric of a willful delict nor into the cate-
gory of claims in negligence.19 The bad-faith
tort, which is to be regarded as sui generis,20

stands predicated on bad-faith breach of the
insurer’s contract-based fundamental duty to
protect the insured in good faith against the 
liability consequences of a policy-covered loss.

¶15 Bad-faith21 is statutorily defined by the
provisions of 25 O.S. 2001 §9, where its 
meaning is explained in this language:

Good faith consists in an honest intention to
abstain from taking any unconscientious
advantage of another, even through the
forms or technicalities of law, together with
an absence of all information or belief of
facts which would render the transaction
unconscientious.

The standard of care for whose breach will arise
a bad-faith claim is governed by the words of
the quoted statute. It is utterly unnecessary and
improper to force the Christian tort into impris-
onment within either of the two traditional
common-law rubrics for tort liability.22

V
SUMMARY

¶16 The court’s holding today expands the
bad-faith tort beyond both its contemplated and
previously pronounced boundaries. The
requirement of “bad faith” now seems to exist
solely in the shorthand title of the tort and not
as an evidentiary requirement for imposition of
liability. Insurers doubtless made an error. A
jury found their actions unreasonable. Though
deemed unreasonable, the insurers’ actions
were not shown to have been taken in bad faith.
The court seems to indicate that the insurers
were duty-bound to produce Mr. Badillo for a
statement. If so, that action would likely have
conferred a benefit solely upon the third party.
If the step had been taken, the insurers would
have ignored the risk of the insured’s criminal
prosecution solely for the sake of relieving
themselves of potential civil liability. Today’s
message stands the bad-faith tort upon its
head and leaves the insurance business in a
quandary. This is so because the newly added
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bad-faith tort elements are applied retrospec-
tively against two unsuspecting insurers.

¶17 Detrimental impact of unforeshadowed
change in the applicable law must be given
prospective effect to protect vanquished liti-
gants against unforeseeable consequences from
conduct (or omission) regarded as nonaction-
able at the time of its occurrence. If today’s pro-
nouncement is to serve as the effective com-
mon-law norm for an insurer’s good-faith
deportment, its application should be confined,
at a minimum, to claims that will arise after the
date mandate has issued in this case.23

¶18 I shall have no part of the court’s analysis.
By application of the precedential standards of
yesteryear the insurer’s conduct did not, on this
record, amount to bad faith. I must hence recede
from the judgment and from the opinion by
which it is pronounced.

1. Christian v. American Home Assurance Company, 1977 OK 141, 577
P.2d 899

2. Commonly referred to simply as the bad-faith tort.
3. Christian v. American Home Assurance Company, supra note 1, 1977

OK 141, ¶26, 577 P.2d at 905; Christian imposes liability upon an insurer
who provided disability insurance. The holding in Christian now
applies to all insurers. See McCorkle v Great Atlantic Ins. Co., 1981 OK
128, 637 P.2d 583.

4. Buzzard v McDanel, 1987 OK 28, ¶10, 736 P.2d 157, 159.
5. There are two narrow exceptions to this rule. First, insurers may

withhold immediate payment during a reasonable investigation into
the validity or value of the claim. Buzzard v. Farmers Ins. Co., Inc., 1991
OK 127, ¶14, 824 P.2d 1105, 1109. Second, if there is a dispute about the
validity or value of a claim, an insurer may, without subjecting itself to
liability, defer payment by resorting to a judicial forum to settle the dis-
pute. Manis v Hartford Fire Ins. Co., 1984 OK 25, ¶12, 681 P.2d 760, 762. A
tort claim also lies for a breach of duty to defend an insured against
third-party claims covered by the policy. Wilson v. Gipson, OK, 1988 OK
35, ¶26, 753 P.2d 1349, 1356.

6. “Bad faith is the antithesis of good faith and our Legislature has
told us in statutory language what constitutes good faith. In 25 O.S.1941
§9, we are told: ‘Good faith consists in an honest intention to abstain
from taking any unconscientious advantage of another, even through
the forms or technicalities of law, together with an absence of all infor-
mation or belief of facts which would render the transaction unconsci-
entious.’” National Mut. Cas. Co. v. Britt, 1950 OK 159, ¶10, 218 P.2d 1039,
1041 (emphasis added). The definition remains in force today at 25 O.S.
2001 §9.

7. Christian, supra note 1,1977 OK 141, ¶11, 577 P.2d at 902.
8. Absent a contractual or statutory relationship between the plain-

tiff and defendant in a bad-faith suit, there can be no duty owed and
none breached. Allstate Ins. Co. v. Amick, 1984 OK 15, ¶14, 680 P.2d 362,
364. The court has created a single exception to its prohibition of third-
party suits for bad faith. An action will lie when the third party is the
named beneficiary of an insurance policy. Roach v Atlas Life Ins. Co., 1989
OK 27, ¶8, 769 P.2d 158, 161.

9. The tort does not inure to the benefit of one who is not a party to
the contract.

10. Handy v. City of Lawton, 1992 OK 111, ¶8, 835 P.2d 870, 872-3.
11. Fleming v. Baptist General Convention, 1987 OK 54, 742 P.2d 1087,

1091-92; Condo v. Beal, 1967 OK 30, 424 P.2d 48, 51; Orthopedic Clinic v.
Hanson, 1966 OK 119, 415 P.2d 991, 995; Sisler v. Whitten, 1964 OK 71, 393
P.2d 497, 503; Price v. Smith, 1962 OK 173, 373 P.2d 242, 244.

12. Computer Publications, Inc. v. Welton, 2002 OK 50, ¶6, 49 P.3d 732;
Cities Service Co. v. Gulf Oil Corp., 1999 OK 14, ¶11, 980 P.2d 116, 124.

13. A proper inquiry into a potential bad-faith withholding of a ben-
efit must focus upon two questions: (1) whether the insurer’s conduct
was unreasonable and (2) whether it was taken in bad faith.

14. In fact there is evidence suggesting that, though the insurers’
conduct may have, in retrospect, constituted an error in judgment, that

the actions nonetheless amounted to good faith. Testimony of Cynthia
Burton, attorney for third party, on direct examination by insurer’s
attorney, trial transcript Volume VII, page 131:

Q - When you talked to Mr. Wallis [insurers’ agent], he told you that
he didn’t think that it is in Mr. Badillo’s best interests to give a
statement, right?

A - He kept saying, “I have to defend my client.” ...
Third-party attorney Burton informed insurers’ agent that one purpose
of a statement would be to determine if the insured had been drinking
before the accident. From the testimony of Howard K. Berry, attorney
for third party, on cross-examination by insurers attorney, trial tran-
script Volume VI, page 79:

Q - [...] Have you ever told me that one of the reasons why someone
would not want to produce another person for a statement if
there is a possibility of drinking involved and there’s someone
badly injured and in the hospital is the possibility of criminal
prosecution?

A - That sounds like my words
Q - All right. You told me that that would be a legitimate reason not

to produce someone for a statement.
A - I think so.
15. An error in judgment does not constitute bad faith. Britt, supra

note 6, 1950 OK 159 ¶¶16-18, 218 P.2d at 1039, citing with approval Geor-
gia Casualty Co. V. Mann, 46 S.W.2d 777, 780 (KY App. 1932) [“[T]he most
that can be said is that, in refusing to settle, the insurance company com-
mitted a mere error of judgment for which it cannot be held liable.”],
Mendota Electric Co. v. N.Y. Indemnity Co., 221 N.W. 61, 62 (Minn 1928)
[“it takes something more than mere mistake to constitute bad faith.[...]
But it takes something more than error of judgment to create liability.”],
and Lawson and Nelson Sash and Door Co. v. Associated Indemnity Corp.,
282 N.W. 481, 483 (Minn 1938) [“The most that can be said about the
whole situation retrospectively is that [Attorney for third party’s] judg-
ment was better than that of [Attorney for insurer’s], i.e., it would have
been better for all concerned if the proposed settlement had been made
effective. But, after all, no mortal has the gift of prophecy.”]

16. “The defense duty is measured by the nature and kinds of risks
covered by the policy as well as by the reasonable expectations of the
insured. An insurer has a duty to defend an insured whenever it ascer-
tains the presence of facts that give rise to the potential of liability under
the policy. The insurer’s defense duty is determined on the basis of
information gleaned from the petition (and other pleadings), from the
insured and from other sources available to the insurer at the time the
defense is demanded (or tendered) rather than by the outcome of the
third-party action. An insurer ordinarily has no duty to defend an
insured absent a request to provide a defense, which act serves to trig-
ger the insurer’s performance under the contract.” First Bank of Turley v.
Fidelity and Deposit Ins. Co. of Maryland, 1996 OK 105, ¶¶13-14, 928 P.2d
298, 303-304 (emphasis added).

17. The third party might have settled the claim had it received the
aid of the insurer through producing the insured, but it would make no
guarantee to the insurers that producing the insured would result in a
settlement. The determination of whether Badillo would have received
the benefit of settlement could have been made only after he was pro-
duced for a statement.
From the direct examination of third-party attorney Cynthia Burton by
counsel for the insurers. Trial transcript volume VII, page 128-129:

Q - When you were telling Mr. Wallis [insurers’ agent] that --
requesting a statement from Mr. Badillo before you would
advise Ms. Smith to sign a release, you were telling him that
there was no assurance that if Mr. Badillo gave a statement, the
case would settle, true?

A - No.
Q - It was certainly possible, after talking to Badillo, you were going

to pursue the case.
A - It depended on what happened with our conversation with Mr.

Badillo as to what we would do.
Q - It was conditional upon the conversation that you had with Mr.

Badillo, right?
A - Correct.
Q - In other words, whether the case would settle depended on

what Mr. Badillo told you , right?
A - Yes.
Q - And how he would respond to the questions, right?
A - Yes.
Q - And whether you believed him or not when he gave you the

answers, right?
A - Yes.

Cross-examination of Howard Berry, trial lawyer for third party, by
insurers’ counsel, Trial transcript volume VI, page 76:
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Q - My question was meant to be — you used the word assurance
earlier, some word or term of art. The bottom line is, you never
told Mr. Wallis, nor was it part of your plan that if Mr. Badillo
gave a statement, there was a guarantee or assurance that this
claim would settle; isn’t that true?

A - Correct. There had to be a clearing type of a statement. In other
words, he had to give us the information that we needed, which
was that he wasn’t on the job.

Q - He had to give you the information you needed. You had to
believe him.

A - Yeah.
18. The common law, also called the unwritten law, was known at

its English birth by the Latin name of lex non scripta regni Angliae or con-
suetudo Angliae. A body of non-statutory law of the kingdom of England
and Wales, it originated from custom and judicial decisions. Great Plains
Federal Sav. and Loan Ass’n v. Dabney, 1993 OK 4, ¶4 n19, 846 P.2d 1088,
1096 (Opala, J., concurring). The common law is distinct from statutory
law in that the doctrines of the former are open to judicial repudiation,
modification and expansion, while statutes are not so elastic. Deffen-
baugh v. Hudson, 1990 OK 37, ¶15, 791 P.2d 84, 88.

19. Negligence and willful conduct are the traditional common-law
rubrics for tort liability. These rubrics are mutually exclusive and gov-
erned by distinct standards of care. Graham v. Keuchel, 1993 OK 6, ¶49,
847 P.2d 342, 362. The rubrics are not mandatory for all tort liability in
Oklahoma. The provisions of 12 O.S. 2001 §2 grant the courts the
authority to expand and modify the common law. See Pribram v. Fouts,
1987 OK 29, ¶13, 736 P.2d 513, 515. Courts may expand tort law within
the confines of either rubric or, as it is the case with the Christian tort,
create a new tort independent of and dehors the two traditional com-
mon-law rubrics.

20. The Christian tort is not a traditional common-law tort. It is a
new appendage, and its boundaries are properly set by the judiciary.
“The common law, followed in Oklahoma, refers not only to the ancient
unwritten law of England, but also to that body of law created and pre-

served by decisions of courts. The common law is not static, but is a
dynamic and growing thing and its rules arise from the application of
reason to the changing conditions of society. Flexibility and capacity for
growth and adaptation is its peculiar boast and excellence.” McCormack
v. Oklahoma Pub. Co., 1980 OK 98, ¶7, 613 P.2d 737, 740.

21. In contract law, bad faith means virtually the same as reckless
indifference does in the law of torts. Bad-faith performance, like harm-
ful actions taken with reckless abandon, are equally serious duty
breaches though the former lead generally to contractual and the latter
to delictual liability.

22. In Christian, supra note 1, the court was free to create the new tort
and place it into one of the traditional rubrics of tort liability. See supra
notes 18 - 20. It did not. The Christian tort is unique to modern-day com-
mon law and is properly governed by its own standard of care rather
than by one created long ago. “Inherent in the common law is a dynam-
ic principle which allows it to grow and to tailor itself to meet changing
needs within the doctrine of stare decisis[...]. If this were not so, we must
succumb to a rule that a judge should let others ‘long dead and unaware
of the problems of the age in which he lives do his thinking for him.’”
Brigance v. Velvet Dove Restaurant, Inc., 1986 OK 41, ¶10, 725 P.2d 300, 303
(quoting Bielski v. Schulze, 16 Wis.2d 1, 114 N.W.2d 105, 110 (1962) (quot-
ing William O. Douglas, Stare Decisis, 49 Colum.L.Rev. 735, 736 (1949)).

23. See Tibbetts v. Sight n Sound Appliance Centers, Inc., 2003 OK 72,
¶31 n.56, 77 P.3d 1042, 1066 (Opala, V.C.J., dissenting in part). “[S]ince
said case [here, Christian] was the rule of law in this State when the
rights of the parties became vested in the instant action, the rule of law
announced herein should be prospective only and shall not affect the
judgment rendered in the instant action.” American-First Title & Trust
Company v. Ewing, 1965 OK 98, ¶40, 403 P.2d 488, 496.
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OKLAHOMA INTEREST ON LAWYERS’ TRUST ACCOUNTS (IOLTA) PROGRAM
2005 GRANT APPLICATIONS NOW AVAILABLE

The Oklahoma Bar Foundation (OBF) Grants and Awards Committee is now accepting applications for 2005 grants to be
awarded through the Oklahoma IOLTA Program. The deadline for Application submission is Tuesday, July 19, 2005. 
Applications are accepted for programs and projects that:

• provide delivery of legal services to the poor;

• promote quality legal education;

• improve the administration of justice and promote such other programs for the benefit of the public as are 
specifically approved by the Oklahoma Bar Foundation for exclusively public purposes.

2004 IOLTA grant awards totaling $207,500 were approved by the Oklahoma Bar Foundation Board of Trustees to:
Ø Provide delivery and access to civil legal aid services to the poor and elderly throughout Oklahoma. Grants 

totaling $150,000 were awarded to the consolidated statewide organization, Legal Aid Services of Oklahoma, Inc. 
Ø Fund education programs in the total amount of $47,500. Awards were made to the OBA Law-Related Education

Teacher Workshop Program, grades K through 12, and to the Oklahoma High School Mock Trial Program sponsored
by the OBA Young Lawyers Division.

Ø Improve and promote the administration of justice through $10,000 in grants awarded for mandatory volunteer
training at the Oklahoma Court Appointed Special Advocates statewide conference.

IOLTA grant applications must be postmarked or delivered no later than Tuesday, July 19, 2005 to be considered. To
request an application packet, please write or call:

OKLAHOMA BAR FOUNDATION 
IOLTA PROGRAM
P O Box 53036
Oklahoma City OK 73152-3036
(405) 416-7070 or (800) 522-8065
E-mail:  foundation@okbar.org

GRANT APPLICATIONS AVAILABLE
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CURTIS EDWARD McCARTY, Appellant, v.
STATE OF OKLAHOMA, Appellee.

No. PCD-2002-1493. June 14, 2005

OPINION GRANTING APPLICATION FOR
POST-CONVICTION RELIEF

LUMPKIN, V.P.J.:

¶1 Petitioner Curtis Edward McCarty was
tried and convicted of First Degree Murder in the
District Court of Oklahoma County, Case No.
CRF-85-2637. He was sentenced to death. How-
ever, on appeal this Court reversed and remand-
ed for a new trial, finding the record “replete
with error committed during both stages of the
trial….” McCarty v. State, 1988 OK CR 271, 765
P.2d 1215, 1222.

¶2 Petitioner was retried in 1989. For a second
time, he was convicted of First Degree Murder
and sentenced to death. On appeal we affirmed
Petitioner’s murder conviction, but reversed his
death sentence and remanded for resentencing
because the trial court had refused to instruct the
jury on the requested alternative sentencing
option of life imprisonment without parole.
McCarty v. State, 1995 OK CR 48, 904 P.2d 110. 

¶3 Petitioner’s resentencing proceeding was
held in 1996, and Petitioner was sentenced to
death for a third time. This Court affirmed his
sentence in McCarty v. State, 1998 OK CR 61, 977
P.2d 1116 and denied rehearing in McCarty v.
State, 1999 OK CR 18, 977 P.2d 1116. Petitioner
filed for post-conviction relief, but we denied
relief. McCarty v. State, 1999 OK CR 24, 989 P.2d
990.

¶4 In September of 2003, Petitioner, through
counsel, filed his second application for post-
conviction relief and request for evidentiary
hearing, seeking reversal of his murder convic-
tion and death sentence on the basis of suppres-
sion of exculpatory evidence and bad faith by the
State of Oklahoma,1 due process denial, and fac-
tual innocence.2 Later, the State filed responses 
in which it waived procedural bars and 
consented to an evidentiary hearing on several

of Petitioner’s claims “due to the serious 
allegations raised.”  

¶5 In April of 2004, this Court remanded the
case for an evidentiary hearing on the post-con-
viction issues raised. We listed sixteen specific
questions to be resolved at the evidentiary hear-
ing,3 in addition to certain pro se questions raised
concerning the matter of Petitioner’s legal repre-
sentation.4 All of these matters were capably
adjudicated in hearings before the Honorable
Twyla Mason Gray, Oklahoma County District
Court Judge, in early October of 2004.5

¶6 Judge Gray filed her very thorough find-
ings of fact and conclusions of law with this
Court on November 16, 2004. Thereafter, follow-
ing completion of the district court’s record of
these proceedings, we received supplemental
briefs by both parties in the last week of January
2005.

¶7 Before considering Petitioner’s claims, we
reiterate the narrow scope of review available
under the amended Post-Conviction Procedure
Act. The Act was neither designed nor intended
to provide applicants another direct appeal.
Walker v. State, 1997 OK CR 3, ¶ 3, 933 P.2d 327,
330, cert. denied, 521 U.S. 1125, 117 S.Ct. 2524, 138
L.Ed.2d 1024. The Act provides petitioners with
very limited grounds upon which to base a col-
lateral attack on their judgments. Under 22
O.S.2001, § 1089(C)(1), only claims that “[w]ere
not and could not have been raised in a direct
appeal” will be considered.6 Should a Petitioner
meet this burden, this Court shall consider the
claim only if it “[s]upports a conclusion either
that the outcome of the trial would have been
different but for the errors or that the defendant
is factually innocent.” 22 O.S.2001, § 1089(C)(2). 

¶8 In proposition one, Petitioner contends the
suppression of exculpatory evidence and intro-
duction of false testimony by the prosecution
rendered his conviction unconstitutional and
denied him due process of law and a fair trial as
guaranteed by the Fifth and Fourteenth Amend-
ments.7 Petitioner claims the State and its agents
suppressed lab documents and altered lab notes
proving Oklahoma City Police Chemist Joyce
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Gilchrist had excluded Petitioner as a donor of
all crime scene hairs in 1983.8 He claims Ms.
Gilchrist’s written report and trial testimony
were false and materially misleading.9 He also
claims the prosecution and its agents suppressed
exculpatory evidence that proved none of Ms.
Gilchrist’s forensic testing in Petitioner’s case
was peer reviewed, contrary to the testimony at
trial. He also claims the prosecution and its
agents failed to disclose that Ms. Gilchrist’s
serology analysis in Petitioner’s case was flawed
and her testimony was false.10 And finally, he
claims the prosecution and its agents failed to
disclose that Ms. Gilchrist had not completed
yearly proficiency tests, contrary to her 
testimony at trial. 

¶9 Petitioner claims Ms. Gilchrist’s actions and
the prosecution’s actions violated Brady v. Mary-
land, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215
(1963), Giglio v. United States, 405 U.S. 150, 92
S.Ct. 763, 31 L.Ed.2d 104 (1972), and Kyles v.
Whitley, 514 U.S. 419, 115 S.Ct. 1555, 131 L.Ed.2d
490 (1995). He supports his claims with various
documents, including copies of Ms. Gilchrist’s
lab reports and handwritten notes and 
findings made by the Oklahoma City Police
Departmental Review Board (the “Review
Board”).11

¶10 Closely related to the issues raised in
proposition one, Petitioner’s second proposition
claims he has been denied due process because
the State of Oklahoma demonstrated bad faith in
the “apparent destruction of evidence.”12 He
claims this destruction of evidence precluding
mtDNA testing, which would have proven his
actual innocence.13

¶11 The remanded evidentiary hearing square-
ly addressed the issues Petitioner raises in
propositions one and two, and the District Court
made detailed findings and conclusions with
respect to each.14 While we will not set forth all of
those findings and conclusions here, they can be
generally summarized and grouped into three
categories: (1) there was no competent evidence
admitted at the evidentiary hearing that the State or
any of its agents (excluding Ms. Gilchrist) inten-
tionally suppressed, neglectfully failed to share,
or intentionally destroyed exculpatory evidence
or knowingly sponsored false testimony regard-
ing Ms. Gilchrist’s findings, opinions, and quali-
fications;15 (2) Ms. Gilchrist, while acting as an
agent of the State and in relation to her role as an
expert in Petitioner’s case, withheld evidence,
most likely lost or intentionally destroyed

important and potentially exculpable (or incrim-
inating) evidence,16 provided flawed laboratory
analysis and documentation of her work, testi-
fied in a manner that exceeded acceptable limits
of forensic science, and altered lab reports and
handwritten notes in an effort to prevent detec-
tion of misconduct; and (3) as a result of Ms.
Gilchrist’s actions, Petitioner did not receive a
fair trial and resentencing proceeding.

¶12 The record adequately supports these
findings and conclusions.17 This Court affords
great deference to a District Court’s findings and
conclusions on such remanded evidentiary hear-
ings, and here we find no abuse of discretion in
relation thereto. Patterson v. State, 2002 OK CR 18,
¶ 19, 45 P.3d 925, 930; Young v. State, 2000 OK CR
17, ¶ 109, 12 P.3d 20, 48; Delozier v. State, 1998 OK
CR 76, ¶ 57, 991 P.2d 22, 33.

¶13 We recognize the parties sharply disagree
about the State’s complicity in (or conscious dis-
regard of) Ms. Gilchrist’s actions. Petitioner’s
attorneys are adamant that the State should have
known or were on notice regarding deficiencies
in Ms. Gilchrist’s opinions and scientific tech-
niques. For example, this Court was extremely
critical of Ms. Gilchrist’s efforts in Petitioner’s
first murder trial, and reversed the conviction
based almost entirely on her delay and neglect,
intentional or neglectful omissions, and improp-
er expert opinions. McCarty v. State, 1988 OK CR
271, ¶4-10, 765 P.2d 1215, 1217-20.18 We noted
similar problems in other cases. See e.g., McCarty
v. State, 1995 OK CR 48, ¶ 904 P.2d 110, 116, 126
(finding one instance of opinion bordering on
impropriety and other instances that the defense
attacked as to credibility on cross-examination
and were thus within the jury’s province);
Mitchell v. State of Oklahoma, 1994 OK CR 70, ¶ 29,
884 P.2d 1186, 1198 (noting Gilchrist’s censure by
a professional organization was “highly relevant
and exactly the sort of evidence which would be
of interest to a jury in determining her credibili-
ty.”); Miller v. State, 1991 OK CR 6, ¶ 9, 809 P.2d
1317, 1320 (significant omissions in Gilchrist’s
forensic reporting resulted in a trial by ambush
and required reversal); Pierce v State, 1990 OK CR
7, ¶ 786 P.2d 1255, 1259-60 (Gilchrist’s credibility
attacked by defense witness thereby making the
allegation of improper expert testimony a ques-
tion for the jury to resolve); Fox v. State, 1989 OK
CR 51, ¶ 39, 779 P.2d 562, 571 (improper expert
opinion found harmless because it was exposed
on cross-examination).  
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¶14 Of course, to the extent that the prosecu-
tion was “on notice” of these matters, so was the
defense.19 Indeed, following our decision in Peti-
tioner’s first trial, it can be safely said that the
entire legal community was on notice that this
Court was not particularly impressed with Ms.
Gilchrist’s hair comparison techniques and
unscientific opinions in relation to Petitioner.20

¶15 While the issue of who knew or should
have known what in relation to Ms. Gilchrist’s
opinions and credentials is fascinating and prob-
ably forever debatable (and the subject of pend-
ing litigation against Ms. Gilchrist and former
Oklahoma County District Attorney Bob Macy),
it is not necessary to resolve that issue here.21 We
are concerned here with whether or not Petition-
er received a fair trial and sentencing proceed-
ing, and Ms. Gilchrist’s actions alone warrant a
new trial.22 See Brady v. Maryland, 373 U.S., at 87
(“[T]he suppression by the prosecution of evi-
dence favorable to an accused upon request vio-
lates due process where the evidence is material
either to guilt or to punishment, irrespective of
the good faith or bad faith of the prosecution.”) 

¶16 In proposition three, Petitioner claims his
trial was rendered fundamentally unfair when
the trial court allowed exhibits and testimony
concerning results of forensic hair comparisons
performed by Joyce Gilchrist. This proposition is
now moot, considering the relief granted with
respect to propositions one and two.  

¶17 In proposition four, Petitioner claims
recent DNA testing23 confirms he is innocent of
Pamela Willis’s murder.24 In proposition five, he
claims recent developments in this case (Joyce
Gilchrist’s actions with respect to the hair and
serology evidence) render the evidence present-
ed at trial insufficient to support Petitioner’s
conviction for first-degree murder.  

¶18 The State, however, claims the DNA tests
do not exonerate Petitioner, stating “at best,
these findings… only exclude him as the source
of the seminal fluid from the vaginal slide.”25

Furthermore, the State correctly points out that
Petitioner had previously challenged the State’s
theory that a sexual assault had even occurred.
Indeed, in our opinion in Petitioner’s trial on
guilt or innocence, we specifically noted defense
counsel “was effective in eliciting from the
experts testimony which indicated that the evi-
dence of sexual activity did not absolutely sup-
port the conclusion that the victim had been sex-
ually assaulted.” McCarty, 1995 OK CR 48, ¶ 63,
904 P.2d at 127. Because we found there was no

“conclusive evidence that a rape or sodomy
occurred,”26 the fact that the semen did not prove
to be Petitioner’s is hardly proof that Petitioner is 
innocent of murder.  

¶19 The District Court reached a similar 
conclusion. Following the evidentiary hearing,
Judge Gray ruled: 

[T]he DNA tests do not exonerate Defen-
dant, however they do show that it is not
Defendant’s sperm found in and on the vic-
tim… That Defendant’s DNA was not found
in the vaginal sample does not exonerate
Defendant but it is certainly another piece of
evidence from which the finder of fact can
evaluate the totality of the evidence… That
the Defendant was not the individual who
left sperm in and on the victim would have
changed the State’s theory of the case and
would have been critical to the jury.

We agree.27 If Petitioner acted with an accom-
plice, as theorized and argued at trial, the
absence of his sperm on the victim (assuming the
victim was raped by the person or persons who
killed her) is not, in and of itself, exculpatory. But
it is quite relevant. Proposition four thus fails.

¶20 Concerning proposition five, sufficiency of
the evidence, Petitioner and the State vigorously
disagree about whether or not the remaining evi-
dence, i.e., the evidence left over after the com-
promised hair comparison and serology evi-
dence is taken out of the equation, is sufficient to
sustain Petitioner’s first-degree murder convic-
tion.  

¶21 The State pieces through all the circum-
stantial evidence and states, “even without the
serology and hair evidence offered by Joyce
Gilchrist, sufficient evidence, taken in a light
most favorable to the State, is available for any
rational tier of fact to find Petitioner guilty of the
first-degree murder of Pam Willis. Petitioner’s
multiple admissions come immediately to the
forefront.” The State argues the evidence makes
clear that Petitioner “is anything but actually
innocent of the crime… At best, this case
involves a clearly guilty man who hopes to walk
free because of the incompetence, or malice, of
an Oklahoma City police chemist.” 

¶22 Petitioner goes through the same evidence
and argues, “under the standard enunciated in
Jackson v. Virginia, even in the light most favor-
able to the State, insufficient evidence exists to
sustain the conviction of first-degree murder.” 
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¶23 The District Court was not asked to
resolve this issue.28 As the contradictory argu-
ments raised concerning the weight of the evi-
dence against Petitioner demonstrate, reasonable
minds could disagree on the question of Peti-
tioner’s guilt. While the revelations relating to
Ms. Gilchrist are clearly damaging to this largely
circumstantial case, they are not necessarily
fatal.29 Proposition five thus fails.  

DECISION

¶24 After carefully reviewing Petitioner’s
application for post-conviction relief, the briefs
of the parties, and the matters addressed at the
evidentiary hearing, we find the application has
merit, as addressed above. Petition’s first-degree
murder conviction is therefore REVERSED, his
death sentence is VACATED, and this case is
hereby REMANDED to the District Court of
Oklahoma County for a new trial consistent with
this opinion.

ATTORNEYS ON APPEAL

John David Echols, P.O.Box 701196, Tulsa, OK
74170-1196,

Vickie Ruth Adams Werneke, Oklahoma Indi-
gent Defense System, P.O. Box 92, Norman, OK
73170, Attorney For Petitioner,

W.A. Drew Edmondson, Attorney General, Seth
S. Branham, Asst. Attorney General, 112 State
Capitol Bldg., 2300 N. Lincoln Blvd. Oklahoma
City, OK 73105, Attorney For The State.

OPINION BY LUMPKIN, V.P.J.
CHAPEL, P.J.: CONCUR
C. JOHNSON, J.: CONCUR
A. JOHNSON, J.: RECUSE

1. The allegations predominantly revolve around the now notorious
actions of former Oklahoma City Police Chemist Joyce Gilchrist.

2. Petitioner later filed a lengthy pro se motion in which he raised var-
ious claims against his appellate counsel, including ineffective assistance,
incompetence, conspiracy, and fraud.

3. (1) Did the State of Oklahoma have knowledge of, suppress, or
neglect to share with defense counsel lab documents and altered lab notes
proving Petitioner had been excluded by Ms. Joyce Gilchrist as a donor of
all crime scene hairs in 1983? (2) Did the State of Oklahoma have knowl-
edge of, suppress, or neglect to share with defense counsel evidence that
proves Ms. Gilchrist’s forensic testing in Petitioner’s case was not peer
reviewed? (3) Did the State of Oklahoma have knowledge of, suppress, or
neglect to share with defense counsel evidence of flawed serological evi-
dence and false testimony? (4) Did the State of Oklahoma have knowl-
edge of, suppress, or neglect to share with defense counsel evidence that
Ms. Gilchrist had not completed her yearly proficiency tests? (5) Did the
State of Oklahoma have knowledge of, suppress, or neglect to share with
defense counsel exculpatory evidence, in violation of Brady v. Maryland,
Giglio v. United States, and/or Kyles v. Whitely? (6) What entities partici-
pated in the Oklahoma City Police Departmental Review Board and by
what authority was it created? (7) Based upon the findings and conclu-
sions with respect to questions 6, are the findings of the OCPD Review
Board with respect to its investigation of Ms. Joyce Gilchrist binding
admissions against the State of Oklahoma? If so, what are those findings?
(8) Has critical evidence in Petitioner’s case been destroyed or lost? (9) If

so, was such evidence destroyed or lost by agents of the State of Okla-
homa, acting in bad faith? (10) Also, to what extent was such evidence
previously turned over to defense counsel for analysis and submission to
a defense expert? (11) Did Ms. Gilchrist’s hair comparison testimonial evi-
dence in Petitioner’s trial go beyond the acceptable limits of forensic sci-
ence? (12) Was defense counsel aware of the limits of proper testimony
and have the ability and resources to impeach the testimony at trial? (13)
Was the hair evidence now challenged by Petitioner sent to a defense
expert in California prior to Petitioner’s 1989 re-trial, and, if so, was a
report of that expert’s conclusions provided to the defense? (14) What
resources were available to the defense to develop that evidence at re-trial
and what was the trial strategy for its use? (15) Do newly discovered
DNA test results exonerate Petitioner? (16) Considering the answers to
the questions above, did Petitioner receive a fair trial and resentencing
hearing?  

4. Petitioner raised issues of ineffective assistance, incompetence,
conspiracy, and fraud against his post-conviction counsel and the Okla-
homa Indigent Defense System. He claimed his counsel had violated the
attorney-client privilege and indicated he would not communicate with
his counsel due to a “complete breakdown” in the attorney-client rela-
tionship.

5. Concerning the pro se matters raised over the matter of Petitioner’s
representation, Judge Gray found Petitioner “has a long history of being
dissatisfied with various court-appointed counsel.” Judge Gray also
found Petitioner’s post-conviction counsel had not violated the attorney-
client privilege. She thus refused to remove said attorney from represent-
ing Petitioner at the remanded evidentiary hearing. (This ruling implied-
ly resolved the question we had posed, i.e., whether there had been a
complete breakdown in communication between Petitioner and his post-
conviction counsel.) Judge Gray found, however, that a misunderstand-
ing had taken place between Petitioner and his post-conviction counsel, a
misunderstanding Petitioner had helped to create. As a result, a schism
had developed that Petitioner had no desire to heal. Out of an abundance
of caution, Judge Gray appointed John Echols to represent Petitioner at
the evidentiary hearing, but with continued assistance from post-convic-
tion counsel, Vicki Werneke of OIDS. Mr. Echols consented to and was in
favor of Ms. Werneke’s assistance, despite Petitioner’s continued objec-
tions. We find no fault with any of these rulings.  

6. A capital post-conviction claim could not have been raised on
direct appeal if: (1) it is an ineffective assistance of trial or appellate coun-
sel claim which meets the statute’s definition of ineffective counsel; or (2)
the legal basis of the claim was not recognized or could not have been rea-
sonably formulated from a decision of the United States Supreme Court,
a federal appellate court or an appellate court of this State, or is a new rule
of constitutional law given retroactive effect by the Supreme Court or an
appellate court of this State. A factual basis of a claim is unavailable on or
before a date described … if the factual basis was not ascertainable
through the exercise of reasonable diligence on or before that date. 22
O.S.2001, § 1089(D). 

7. The State expressly waived any procedural bars that may arguably
apply to proposition one.

8. Petitioner claims Ms. Gilchrist’s lab notes and handwritten notes
initially excluded him as donor of the crime scene hairs, but then were
changed or altered by Ms. Gilchrist to reflect the hairs were consistent
with his, after Petitioner was charged with murder.

9. At trial, Ms. Gilchrist testified sixteen scalp hairs and one pubic
hair found at the crime scene were microscopically consistent with hair
obtained from Petitioner, including a pubic hair found on the victim’s
chest and a scalp hair found on the knife wound in the victim’s chest. 

10. Appellant argues Ms. Gilchrist failed to obtain P-30 protein tests
that would have narrowed the field of possible semen donors to certain
blood types. Ms. Gilchrist testified a Type A male contributed the crime
scene semen and only 30% of the population is type A. But because her P-
30 testing failed, Appellant claims the only scientifically correct conclu-
sion that could be drawn from her testing was the semen donor could
have been any male in the population. 

11. Oklahoma City’s Police Chief convened the Review Board after
Ms. Gilchrist filed a grievance objecting to misconduct charges alleged by
her supervisor. After she was fired, she filed a wrongful termination law-
suit in Federal Court. The city used the Review Board’s findings to
defend the suit, and a federal judge found Ms. Gilchrist had failed to
prove any of the Review Board’s conclusions were wrong. The Review
Board’s findings encompass Ms. Gilchrist’s lab management and actions
in several criminal cases, including Petitioner’s. Judge Gray ruled that the
Review Board’s findings are binding admissions against the State. We
agree. 

12. Petitioner points to an order entered by an Oklahoma County Dis-
trict Court Judge on January 12, 1999, which granted the State’s applica-
tion to remove evidence in several cases, including Petitioner’s, because
the evidence was “no longer needed, based on mandates having been
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issued pertaining to … the cases, or the appeals have been abandoned.”
(Mandate issued on Petitioner’s resentencing appeal in May of 1999, but
our opinion was handed down in November of 1998.) Be that as it may,
an Oklahoma County Assistant District Attorney apparently received the
evidence in March 9, 1999. Within a month, Joyce Gilchrist sent a memo
to an Assistant Attorney General indicating she was in possession of the
evidence and that there was sufficient hair evidence to conduct DNA
analysis. However, two months later, Ms. Gilchrist indicated the evidence
was missing. The Review Board found the circumstantial evidence indi-
cated Ms. Gilchrist had destroyed the evidence in order to prevent DNA
testing.  

13. The State expressly waived any procedural bars that may
arguably apply to proposition two. 

14. We commend Judge Gray for her efficiency in adjudicating these
complicated issues. We recognize the extra burden placed on judges of
the District Court, already seeking to manage a crowded docket, when
cases of this type are remanded for evidentiary hearings. However, this
Court must rely on the trial judges of this state to provide the evidentiary
record from which decisions on appeal can be made. Judge Gray has per-
formed admirably and professionally in addressing the issues remanded
to her.

15. That is not to say such evidence does not exist or that the issue of
who knew what and when has been forever resolved by this opinion. (See
below.) 

16. The State admits slides containing the pubic hair from the victim’s
chest and scalp hair found in the chest wound (items 39 and 40) and four
folders of hair slides collected are missing. Ms. Gilchrist was the last per-
son known to be in possession of items 39 and 40.  

17. The record is more than adequately supported by numerous find-
ings of the Review Board, pertaining to Ms Gilchrist, including: dishon-
esty in communications with her supervisor; mishandling evidence and
case files as laboratory supervisor; failing to follow proper peer review
procedures; testifying in a manner that resulted in criticism of her work
in the field of forensic science; and engaging in flawed and improperly
documented casework analysis. 

18. We were “greatly disturbed” by allegations Ms. Gilchrist may
have been pressured to give expert opinion beyond scientific capabilities,
but the record did not permit us to find the prosecutors knowingly used
false or misleading evidence. Id., 1988 OK CR 271, ¶ 9, 765 P.2d at 1219.

19. The State points out Petitioner retained an expert to examine the
physical evidence prior to Petitioner’s 1989 trial. The expert reviewed the
hair evidence before trial and found item 40 (now missing) was “similar
to the head hair of the defendant.” But defense counsel did not call the
expert at trial because counsel felt he could effectively impeach Ms.
Gilchrist on her accounting of the numbers and types of hairs found and
the limitations on microscopic hair analysis. The State thus argues,
“[D]efense counsel were fully aware of the limits of proper hair compar-
ison testimony and had the ability and resources to impeach Ms.
Gilchrist’s testimony.” Furthermore, defense counsel did in fact impeach
Gilchrist regarding these matters. However, Judge Gray voiced serious
doubts concerning whether or not Gilchrist sent the proper evidence to

the defense: “[T]his Court cannot conclude that the slides marked #39 and
#40 consistently contained the same samples.” Judge Gray agreed with
the Review Board’s conclusion that Gilchrist added hairs to item 39 to
incriminate Petitioner, stating she was concerned that the samples sent to
the defense expert “were contaminated either deliberately or accidental-
ly.”  

20. We tend to agree with Judge Gray’s finding that “criminal defense
attorneys had suspicions about Ms. Gilchrist’s work, but no one could
have guessed the full extent of her deeds.” 

21. The District Court correctly found this case should not be viewed
as “the definitive work on Ms. Gilchrist’s career.” 

22. We have an adversarial system, which, to a certain degree, antici-
pates that both the prosecution and the defense will call the best available
expert to support their particular theories or rebut those offered by their
opponent. While allegations of a countywide conspiracy certainly is an
“attention getter”, the record here offers little evidence to support that
point. 

23. In December of 2001, the Medical Examiner’s office found a vagi-
nal slide taken from the victim’s body that contained a sperm fraction.
The slide was never released to Ms. Gilchrist or the Oklahoma City Police
Department lab, so contamination was not an issue.   

24. The State expressly waived reliance on any procedural bar that
may apply to this issue.

25. The State originally argued the DNA test results merely indicate
that “if there is a single contributor other than Pamela Willis” then Peti-
tioner may be excluded as a possible contributor of the minor DNA pro-
file foreign to Pam Willis.  The State claimed its theory at trial was that
Petitioner acted with an accomplice in the rape and murder.  Thus, the
State argued, “if there are more than one contributors in the sample other
than the victim, Petitioner cannot be eliminated as a contributor.” Fol-
lowing the evidentiary hearing, however, the State appears either to have
abandoned this argument or at least backed away from it.

26. McCarty, 1995 OK CR 48, ¶ 62, 904 P.2d at 127.
27. Petitioner argues the State “abandoned” its John Doe theory dur-

ing the April 1996 resentencing trial. We disagree with this argument,
based on the entirety of the record. Moreover, the important point is that
during the guilt stage, the State argued either Appellant or John Doe com-
mitted the criminal acts, with the other aiding and abetting.   

28. Judge Gray is clearly unimpressed by Petitioner’s innocence
claim: “After Pam Willis was murdered, McCarty was involved in other
nasty criminal cases. His participation in another murder and rape are
pretty horrific; McCarty is not a good guy.” Judge Gray’s order recog-
nized that the new evidence would help the fact-finder “evaluate the
totality of the evidence.”   

29. In our opinion with respect to Petitioner’s second trial, we noted
several times the limited value of hair comparison evidence, finding it
neither dispositive nor insignificant. McCarty, 1995 OK CR 48, ¶ 8, 904
P.2d at 116.
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FACT FINDERS 
TEACHER/SCHOOL BOARD NEGOTIATIONS

Applications are being accepted for fact finders who will serve on the committee established by 70 O.S. 
§ 509.7 dealing with teacher/school board negotiations and impasse.

Fact finders must reside in Oklahoma, and possess knowledge in school operations, school finance, 
personnel management, dispute resolution and hearing procedures. Training will be provided.

A fact finder may not be an elected public officer or related within the second degree by consanguinity or
affinity to an elected public officer, to an employee of the local board of education that is involved in the
impasse, or to an employee of an organization of education employees. 

Send resumes to Legal Services, State Department of Education, 2500 North Lincoln 
Boulevard, Hodge Education Building, Oklahoma City, Oklahoma 73105.  

Please submit resumes by August 1, 2005.



ADA
Phillip Hendrix Gover III
Jefferson Troy Keel

BETHANY
Margaret Ann Cornforth
Thomas Keith Ventura

BRISTOW
Melissa Gail Holderby
Michael Paul Womack

BROKEN ARROW
Robert Wayne Adcox
Julie Marie Argo
Rachel Beth Crawford
Carrie Anne Grigg
Dhaliah B. Hoskinson
Alison Anne Johnson
Daniel Leo Morris
David W. Pan
Timothy Jon Pickens
Earl Paul Robinson
Matthew Travis Rollins

CHICKASHA
James Edward Devlin
Rochette Wurth

CLAREMORE
Kimberly Kaye Appelman
Ami Fuchs Shaffer

COLLINSVILLE
Angelia Gail Folks
Susan Althadene Nigh

DEL CITY
Dessa Janette Baker
Stacia Keanne Hamrick
Andrea Kay Unruh

EDMOND
William Paul Atkinson III 
Dolores Emily Chavez 
Eric D. Cotton 
Daniel Patrick Johnson 
Gerald Andrew Koester 
Todd Griffin Lamb 
Terrence William Manigault 
Margaret Kay Martin 
Dalen Dee McVay 
Kathryn Renee Metheny 
Kim Max Rytter 
John Hamilton Schneider 
Joel Edward Scott 
Lisa Marie Stanton 
Robert Ernest Stem 
Douglas Allen Swim

Ashley Rene Tate 
Le'Shawn Reneé Turner 
Brooke Hedlund Unruh 
Matthew Bryant Wade 
Che Brack Wilbur 

LAWTON
Andrea Elaine Baker
Ann Gervais Richard
Amy Lynn Roose

MIDWEST CITY
Jami Rhoades Antonisse
John Thomas Coyne
Carmallita Lynn Hiatt
Angela Lea Travis
Greg Allen Young

MOORE
Shelley Louise Cole
Scott Anderson Hodges
Craig David McDougal
Ericka Lynne McPherson
Joshua Daniel Smith
Kara IAnne Smith
Tiffany Michelle Stephens

MUSKOGEE
Carmen D. Rainbolt
Danny Ray Sexton
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BOARD OF BAR EXAMINERS

Applicants for July 2005 
Oklahoma Bar Exam
The Oklahoma Rules of Professional Conduct impose on each member of the bar the duty to

aid in guarding against the admission of candidates unfit or unqualified because of 
deficiency in either moral character or education. To aid in that duty, the following is a list of 

applicants for the bar examination to be given July 26-27, 2005.

The Board of Bar Examiners requests that members examine this list and bring to the board’s
attention in a signed letter any information which might influence the board in considering the
moral character and fitness to practice of any applicant for admission. Send correspondence to
Charlotte Nelson, administrative director, Oklahoma Board of Bar Examiners, PO Box 53036, 
Oklahoma City, OK  73152.



NORMAN
Dameon Lyle Allensworth 
Whitney R.B. Alvis 
Gary Chad Barton 
Edward Millard Blau
Michael Shane Booze 
Bow Bottomly 
Brandy Lynn Bridegroom 
Kelsie Jane Buntin 
Stephen Gregory Butler 
Jennifer Jean Butts 
Dace A. Caldwell 
Heather Melissa Cantrell 
Anastasia Louise Cesario 
Constantine Charalampous 
Duane Shiffler Croft 
Matthew Thomas Davies 
Joshua Cord Davis 
Lily Onwona Debrah 
Casey Tippens Delaney 
Brandolyn Cheyenne Dickey 
Charles Brent Dishman 
Jodi Warmbrod Dishman 
Jon Michael Domstead 
Whitney Ann Drake 
Diane Manchester Drum 
Christina Leigh Elliott 
Marcia Michelle Fassio 
Abbie Michele Fisher 
Stephanie Lynn Gay 
Cinnamon Magan Graham
Jerrel Scott Henderson 
Heather Nicole Hendricks 
Michael Paul Hill 
Tonya K. Hinex 
John Marshall Hunt 
Kenneth Nelson Keever 
Amy Kathleen Lewis 
Bobby Guy Lewis 
Cara Allison Gore Lowe 
Traci Lynn Maggia 
David Bannon Mahaffey 
Erin Susanne Maxwell 
Melody Mae Meier 
Jonice Lyn Meziere 
Jennifer Melissa Miller 
Jay Michael Mitchel 
Erin Morgan Moore 

Lucas Jon Munson 
Anna Elizabeth Neff 
H. Anne Nicholson 
Stacie Loraine Nicholson 
Robyn Renee Ott 
Neelam Ashok-Kumar Patel 
Jaytonious Davion Perkins 
Alissa Dawn Preble 
Jason Allen Reese 
Heath Thomas Robinson 
Steven Michael Ruby 
Casey Lee Saunders 
Darin Chardin Savage 
Terra Marie Shamas 
Shelley Anne Shelby 
Jamie Mozola Shouse 
Monica Marie Smith 
Ted Matthew Smith 
Bethany Eve Stanley 
Richard Gene Stanley 
Jeran Edward Steuart 
Krista Leigh Steuart 
Jennifer Suzanne Stevenson 
Kristopher Ryan Tate 
Evan Andrew Taylor 
Meredith Auletta Tipton 
Raymond Harold Tipton III 
Lee Christopher Tweedy 
Richard Bradley Wechsler 
Nathan Thomas Weems 
Gary Wayne Wolfe 

OWASSO
Beatrice Christine Best
Krista Leigh Hodges-Eckhoff
Shane Michael Wiggans

OKLAHOMA CITY
Naureen Ahmad 
Melissa Jean Alcorn 
Laine Elizabeth Baker 
Thomas Ray Baker 
Ferris J. Barger 
Daniel Ray Bays 
Jeremy Michael Black 
Barry Kurtis Bollenbach II 
Ashley Anne Bowen 
Joshua Wayne Brewer 
Julie Brower 

Travis Paul Brown 
Brandon Matthew Carey 
David Andrew Christoffel 
Charifa Laini Clark 
Stephanie Kaye Corbett 
Brian Lee Cramer 
Joshua Allen Creekmore 
Mary Ruth Daniel 
Seth Aaron Day 
Larry Matthew Dobson 
Kate Naa-Amoah Dodoo 
Lambert Dale Dunn Jr. 
Denise Alane Eaton 
Jonathan David Echols 
Matthew Nicholas Echols 
John Handy Edwards 
Kodwo Ewusi 
Marc Calvin Fleischer 
Matthew Curtis Fleischer 
Theodore Jack Fleming 
Shane Robert Floyd 
Mark Douglas Folger 
Juan Garcia 
Kenny Robert Goza 
Tynan Dasharey Grayson 
John Joseph Griffin 
Patrick Adam Guile 
Ryan Michael Hagain 
Irene Claire Hamker 
Jeffrey Nelson Hargrave 
Kelly Anne Hensley
Justin Tanner Hiersche 
Kristin Kori Homsey 
Amy Lauren Howe 
Khalid Khader Hussein 
Andrew Edward Hutter 
Stephanie Daun Jackson 
David Joseph Kanehl 
Catheryn Sophia Koss 
Paul David Kouri 
Kimberly Dawn Lane 
Samuel Carl LaSala 
Leslie Michelle Lewis 
Lisé Liane Lewis 
Lisa Leigh Lopez 
Mercy R. Macias 
Amy Elizabeth 

Gramolini Mangum 
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Monty Carroll Mayfield 
Ponie Lance McCrary 
Michael Wayne McLaughlin 
Sara Nicole Metheny 
Gregory William Milstead 
Andrea Diane Wise Moates 
Jennifer Leigh Pickens 
Raygan Louise Pierce 
John Paul Barton Pollard 
Jesse Earl Pond 
Brett Newlin Price 
James Patrick Quillian 
Tamera Lynn Reuber 
Sunne Dawn Riedel Day 
Ryland Louis Rivas II 
Cody Joe Roberson
Amy Sue Root 
Rhonda G. Rudd 
Rachel Lea Samara 
Laura Elizabeth Samuelson 
Daniel Allan Sanders 
Katherine Ann Schneiter 
Bryan W. Schones
Jeffrey Blake Scoggins 
Adam Dale Shelton 
David Andrew Sturdivant 
Timothy Joseph Synar 
Shanita Renee Tucker 
Thomas Lee Tucker 
Joseph Michael Valerio 
Jeffrey Alan Van Grevenhof 
Tina Kay Walker 
Shannon Dell Taylor Web 
Amy Elizabeth Wellington 
Jack Edward Wheeler Jr. 
Timothy McConnel 

Whittlesey 
Huma Tabassum Yasin 

SAND SPRINGS
Heath Taylor Davis
Kimberly Deann DeLozier

SHAWNEE
Robert Samuel Duran
Josh Ryan Parsons

STILLWATER
Pamela Keiko Eberle
Kyle Lee Endicott

Bobbi Lynn Grell
Martin Scott High

TULSA
Naief Al-Rawaf 
Terry Dale Allen 
Leanne G. Barlow 
Jason Ray Bartley 
Phyllis Jean Bryce 
Chad Dalton Burris 
Zachary Thomas Cabell 
Eric Steven Carpenter 
Casie Lynn Cavanaugh 
Cara Elizabeth Collinson 
Erin McLaine 

DeWitt-Herndon 
Dawhn D. Fassnacht 
Denis Maurice Faubert 
Amber Michelle Fite 
Laurie Dawn Gaither 
Lisa Dianne Garcia 
David Mitchell Garrett Jr. 
Erica Ann Garuccio 
James Michael Gridley 
Paula S. Hancock 
Andrew Thomas Harrison 
Adam Lee Haselgren 
Nicholas Gregory Haugen 
Ryan Henri Heatherman 
Brian Laughlin Hill 
Jay Daniel House 
Ross Warren Hoyle 
Amanda Dawn Hunt 
Clay Dean Ijams 
Peter Bryan Jensen 
James Christopher Jones 
James Paul Journeycake 
Rebecca Lise Kifer 
Janice Michelle Lewis 
Bin Liang 
David Joseph Looby 
Gregg James Lytle 
Christopher Ivor Mansfield 
Jonina Thora Mawby 
Kenneth Thomas McConkey 
Allison Christine McGrath 
Matthew Ian McKinnon 
Dwain Elliott Midget 

Lauren Elizabeth Mohr 
Rania A. Nasreddine 
Tahlina Rae Nofire 
Heather Louise O'Banion 
Whitney Daley Petty 
Keegan Prescott Pieper 
Ross Whitney Read 
April Lynn Seibert 
Courtney Michelle Smith 
Tiffany Brooke Smith 
Andrea Diane Stailey 
Steven James Terrill 
Kimberly Susane Tressler 
John Andrew Uhren 
Arash Varshosaz 
Christy Michelle Watkins 
David Jason Wells 
Joseph Riley Wells 
Patrick Sean Wells 
George William Wiland 
Clark Everett Williams 
Eugene Cameron Wink 
Anne Marie Zimmermann 

WARR ACRES
Jennifer Suzanne Jones
Samantha Criswell Russell

WOODWARD
Aric Ammaron Alley
Jari Dawn Barnett
Michelle Lyn Sibley

YUKON
Sandra Jane Balzer
Shannon Collene Weis

OTHER OKLAHOMA
CITIES AND TOWNS
Mindy Mae Beare, 

Hartshorne 
Jill Renee Brien, Pawnee 
Elizabeth Ward Carroll, 

Afton 
Brian Lee Carter, Mounds 
LaRena Janelle Casey, 

Thomas 
Mary Elizabeth Clark, 

Wilson 
Kiplin Dale Cowan, 

Bartlesville 
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Clinton Alvin Cripe, Jones 
Johnson Wendell Custer, 

Cushing 
Charlotte Abigail Dillsaver, 

Morris 
Jason Clay Fees, Kellyville 
Heather Renee Gibson, 

Okarche 
Kendall Baillie Jennings, 

Cleveland 
Whitney Paige Kerr, Durant 
Joshua Caleb King, Hulbert 
Reagan Leigh Madison, 

Monkey Island 
Scott Randal Markowitz, 

Spencer 
Timothy Scott McKinney, 

Meridian 
Kerry Lee McReynolds, 

Smithville 
Mark Damon Melton, Davis 
Molly Burns Neuman, 

Kingfisher 
William Ladd Oldfield, 

Noble 
Clint Ross Parsons, Jenks 
Jessica Leigh Phares, 

Cherokee 
Emily Paige Pittman, 

Okmulgee 
Brandi Dawn Robertson, Jay 
Jennifer LaVerne Shaw, 

Duncan 
Melanie S. Simmons, Elgin 
Charity Dawn Stubblefield, 

Lindsay 
Brooke Alyson Tebow, 

Lamont 
Winston Charles Ulrey Jr., 

Miami 

ARKANSAS
Elise Danielle Evans, 

Fort Smith

Elisabeth Randahl Higham, 
Fayetteville

Kerrilee Elizabeth 
Kobbeman, Fayetteville

Jennifer Elayne Pelphrey, 
Rogers

CALIFORNIA
Perry Luther Adams, 

Long Beach
Gloria Dean Goudge, 

Hayward
William Joseph Novotny, 

San Francisco

DISTRICT OF COLUMBIA
David Allen Elder
Cynthia Ann Hamra

FLORIDA
John David Martorana, 

Highland Beach
Craig Allen Mirkes, 

Gainesville
Daniel Thomas Ronneberg, 

Pensacola

KANSAS
Charles Gordon Harris, 

Topeka
Jessica Colleen Lowrey, 

Wamego

MISSOURI
Michael Lee Foster, 

Unionville
Louis Randy Jagodzinski, 

St. Joseph
Allison Jean Mardis, Joplin
Samuel Ryan Norris, 

Springfield

TEXAS
Stephanie Jean Albertson, 

Tyler
Michael Harold Brown, 

Austin

Jason Barthel Coutant, 
Austin

Julie Clara Flowers, Terrell
Robert Lee Harmon, 

Colleyville
Blake Adam Hayes, 

Arlington
Avedis Harout Marzwanian, 

Highland Village
Mandi Jenae McBrayer, 

Burleson
Matthew John Gerard 

McDevitt, Flower Mound
Laura Katherine Patton, 

San Antonio
Tracy Smith, Dallas
Steven P. Tepera, 

Muenster
Laura Catherine Wood, 

Lubbock

VIRGINIA
Alyssa Leann Price, Fort Lee
Jeffrey Thomas Tooley, 

Arlington

OTHER STATES
James Leroy Colvin III, 

Lilburn, GA
Kimberly A. Cooper, 

Silverton, OR
Brooke Feamster, 

Denver, CO
Carol Vivian Setterstrom, 

Butte, MT
Scott Tillma Trost, 

Phoenix, AZ
Chad Doyle Upton, 

Fairborn, OH
Breanna Harriet Vollmers, 

Dumont, MN
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COURT OF CRIMINAL APPEALS
SUMMARY OPINIONS

Wednesday, June 8, 2005

F-2004-375 — David Glenn Cobb, Appellant,
was tried by jury for the crime of Maiming, after
former conviction of two or more felonies in Case
No. CF-2002-6096 in the District Court of Tulsa
County. The jury returned a verdict of guilty and
recommended as punishment Forty (40) Years
Imprisonment. The trial court sentenced accord-
ingly. From this judgment and sentence David
Glenn Cobb has perfected his appeal.
AFFIRMED. Opinion by C. Johnson, J.; Chapel,
P.J., concurs; Lumpkin, V.P.J., concurs; A. 
Johnson, J., concurs.

F-2004-666 — Steven Randel Hargrove, Appel-
lant, was tried by jury for the crime of Failure to
Register as a Sex Offender in Case No. CF-2003-
399 in the District Court of Comanche County.
The jury returned a verdict of guilty and recom-
mended as punishment Five (5) Years Imprison-
ment. The trial court sentenced accordingly. From
this judgment and sentence Steven Randel Har-
grove has perfected his appeal. The Judgment is
AFFIRMED, but the Sentence is MODIFIED to
Two (2) Years Imprisonment. Opinion by C. John-
son, J.; Chapel, P.J., dissents; Lumpkin, V.P.J., con-
curs; A. Johnson, J., concurs.

F-2004-197 — Delbert Earl McNeil, Jr., Appel-
lant, was tried by jury for the crimes of Posses-
sion of a Controlled Dangerous Substance (Count
I), Resisting an Officer (Misdemeanor) (Count
III), and Speeding (Count V) in Case No. CF-
2003-180, in the District Court of McClain Coun-
ty. The jury returned a verdict of guilty and rec-
ommended as punishment two (2) years impris-
onment on Count I, a $500.00 fine on count II, and
ten (10) days incarceration in the county jail and
a $50.00 fine on Count V. The trial court sen-
tenced accordingly. McNeil received credit for
time served on the ten days in county jail and all
fines were suspended. From this judgment and
sentence Delbert Earl McNeil, Jr. has perfected
his appeal. Judgment and Sentences of the Dis-
trict Court on Counts I and III are Reversed and
Remanded for a new trial. Opinion by Chapel,
P.J.; Lumpkin, V.P.J., dissent; C. Johnson, J., con-
cur; A. Johnson, J., concur.

C-2004-780 — Andrew Clark Schnider, Appel-
lant, entered a blind plea of guilty to the crimes of
Lewd Molestation (Count I), Rape in the Second
Degree (Count II) and Lewd Molestation (Count
III), all after former conviction of a felony in Case
No. CF-2003-388, in the District Court of Grady
County. Schnider was sentenced to life imprison-
ment on each count with sentences to run con-
currently. Schnider’s timely Motion to Withdraw
Plea was denied after a July 16, 2004 hearing.
From this judgment and sentence Andrew Clark
Schnider has perfected his Petition for Writ of
Certiorari. The Petition for Writ of Certiorari is
DENIED. Opinion by Chapel, P.J.; Lumpkin,
V.P.J., concur in results; C. Johnson, J., concur; A.
Johnson, J., concur.

F-2004-100 — Roger Clark, Appellant, was
tried by jury for the crimes of Manufacture of
Controlled Dangerous Substance (Methampheta-
mine) (Count I), Trafficking in Illegal Drugs
(Methamphetamine) (Count II), Unlawful Use of
a Police Radio (Count III) in Case No. CF-2003-
273, in the District Court of Pittsburg County. The
jury returned a verdict of guilty and recommend-
ed as punishment fifty (50) years imprisonment
and a $100,000.00 fine on Count I, life imprison-
ment and a $200,000.00 fine for Count II, and
three (3) years imprisonment and a $5,000.00 fine
for Count III. Counts I and II are to be served con-
currently to each other and Count III was ordered
to be served consecutively to Counts I and II. The
trial court sentenced accordingly. From this judg-
ment and sentence Roger Clark has perfected his
appeal. AFFIRMED. Opinion by Chapel, P.J.;
Lumpkin, V.P.J., concur in results; C. Johnson, J.,
concur; A. Johnson, J., concur.

F-2004-244 — Richard Dana Sides, Appellant,
was tried by jury in a single trial for the crimes of
Possession of Anhydrous Ammonia with Intent
to Manufacture a Controlled Dangerous Sub-
stance in Case No. CF-2002-60 and Theft of Anhy-
drous Ammonia in Case No. CF-2002-61 in the
District Court of Grant County. The jury returned
a verdict of guilty and the trial court sentenced
Sides to Seven (7) years imprisonment in Case
No. CF-2002-60, and ten (10) years imprisonment
in Case No. CF-2002-61 with sentences to run
concurrently. From this judgment and sentence
Richard Dana Sides has perfected his appeal.
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AFFIRMED. Opinion by Chapel, P.J.; Lumpkin,
V.P.J., concur in results; C. Johnson, J., concur; A.
Johnson, J., concur.

C-2004-739 — Billy Jack Brown, Jr., Appellant,
pled no contest to the crimes of Attempt to Man-
ufacture the Controlled Dangerous Substance
Methamphetamine and/or Amphetamine
(Count I), Child Endangerment (Count II), and
Possession of the Controlled Dangerous Sub-
stance Methamphetamine or Amphetamine
(Count III), all after two or more convictions, in
Case No. CF-2004-147B, in the District Court of
Ottawa County. Brown was sentenced to twenty-
five (25) years imprisonment and a $50,000 fine
(all but $1000 suspended) in Count I, twelve (12)
years imprisonment in Count II, and twenty-five
(25) years imprisonment and a $1000 fine in
Count III. Brown’s timely Application to With-
draw Plea was denied after a July 6, 2004 hearing.
From this judgment and sentence Billy Jack
Brown, Jr. has perfected his Petition for Writ of
Certiorari. Petition for writ of Certiorari is Grant-
ed and the case is Remanded to the trial court for
a hearing on the Application to Withdraw Plea
consistent with this Order. Opinion by Chapel,
P.J.; Lumpkin, V.P.J., dissent; C. Johnson, J., con-
cur; A. Johnson, J., concur.

F-2004-576 — Jimmy Allen Phillips, Appellant,
was tried by jury for two counts of Rape by
Instrumentation in Case No. CRF-2003-324, in the
District Court of Rogers County. The jury
returned a verdict of guilty and recommended as
punishment consecutive sentences of twelve (12)
years imprisonment and twenty-two (22) years
imprisonment for the two counts. The trial court
sentenced accordingly. From this judgment and
sentence Jimmy Allen Phillips has perfected his
appeal. The Judgments are AFFIRMED and the
Sentences are ordered MODIFIED to be served
concurrently. Opinion by Chapel, P.J.; Lumpkin,
V.P.J., concur in results; C. Johnson, J., concur; A.
Johnson, J., concur.

Thursday, June 9, 2005

SR-2004-396 — Marlin James Mack, Appellee,
was charged with Two counts of capital murder
in the first degree in Case No. CF-2002-2669, in
the District Court of Tulsa County. Mack moved
to dismiss, claiming the State prosecutions were
barred by double jeopardy. After an April 5, 2004
hearing, the trial court granted Mack’s motion
and dismissed the case. The State appeals this
decision. The Order of the District Court dismiss-
ing the prosecution is REVERSED and the case is
REMANDED to the District Court for further

proceedings. Opinion by Chapel, P.J.; 
Lumpkin, V.P.J., concur in results; C. Johnson, J.,
concur in results; A. Johnson, J., concur

M-2004-0255 — The conviction of Appellant,
John Chris Cornelius, for Outraging Public
Decency in Oklahoma County District Court
Case No. CM-2003-3304 is REVERSED AND
REMANDED with instructions to DISMISS.
Chapel, P.J., concurs; Lumpkin, V.P.J., concurs; C.
Johnson, J., concurs; A. Johnson, J., concurs.

Friday, June 10, 2005

C-2004-1126 — Petitioner, Calvin Michael
Rhoades, pled guilty in Oklahoma County Dis-
trict Court, Case No. CF 2004-1297, to First
Degree Rape by Instrumentation, (Count 1), and
to Indecent or Lewd Acts with a Child under Six-
teen, (Count 2), after former conviction of a
felony . The Honorable Twyla Mason Gray, Dis-
trict Judge, accepted his pleas and sentenced Peti-
tioner to twenty-two (22) years imprisonment,
seventeen (17) to do with the last five (5) sus-
pended, on each Count, and ordered Petitioner to
serve the sentence concurrently. Petitioner
moved to withdraw his pleas and his motion was
denied after a hearing held October 27, 2004.
From the District Court’s order denying his
motion to withdraw pleas, Petitioner filed a Peti-
tion for Writ of Certiorari. DENIED. Opinion by
C. Johnson, J.; Chapel, P.J., concurs; Lumpkin,
V.P.J., concurs; A. Johnson, J., concurs.

C-2004-607 — Allan Buster Jones, Petitioner,
entered guilty pleas to three counts of Sexually
Abusing a Minor in Case No. CF-2002-6109 in the
District Court of Tulsa County. Jones was sen-
tenced to imprisonment for thirty-five (35) years
on each count to be served concurrently and a
fine of $500 on each count. Petitioner filed an
application to withdraw his guilty plea and the
district court denied the application. From this
judgment, Petitioner has perfected his Petition
for Writ of Certiorari. Petition for Writ of Certio-
rari is DENIED. Opinion by A. Johnson, J.;
Chapel, P.J., concurs in part/dissents in part;
Lumpkin, V.P.J., concurs; C. Johnson, J., concurs.

F-2004-368 — Tommie Loyd Payne, Appellant,
was charged with 101 counts of various sex
crimes against his daughter in Case No. CF-2003-
48 in the District Court of Muskogee County. The
jury returned a verdict acquitting Payne of 97
counts and finding him guilty of four counts:
Count 41 - Second Degree Rape, Count 62 -
Forcible Sodomy, Count 86 - Second Degree Rape
by Instrumentation and Count 98 - Lewd
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Molestation. The jury fixed punishment of Fif-
teen (15) years imprisonment on Counts 41 and
86 and twenty (20 years imprisonment on Counts
61 and 98. The trial court sentenced accordingly
and ordered the sentences to be served consecu-
tively. From this judgment and sentence Tommie
Loyd Payne has perfected his appeal. The Judg-
ment and Sentence of the district court on Counts
41, 62 and 86 is AFFIRMED. Count 98 is
REVERSED with instructions to DISMISS. Opin-
ion by A. Johnson, J.; Chapel, P.J., concurs in
part/dissents in part; Lumpkin, V.P.J., concurs in
results; C. Johnson, J., concurs.

Monday, June 13, 2005

C-2004-957 — Jeremy Clarence Rankin, Peti-
tioner, entered pleas of guilty in Case Nos. CF-
2002-501, CF-2003-119, CF-2003-317, and CF-
2003-474 in the District Court of Garfield County.
Petitioner filed an application to withdraw his
guilty pleas, which was denied by the district
court. From this judgment Petitioner has perfect-
ed his Petition for Writ of Certiorari. Petition for
Writ of Certiorari is GRANTED and the case is
REMANDED to the district court for a new hear-
ing on motion to withdraw plea. Opinion by A.
Johnson, J.; Chapel, P.J., concurs; Lumpkin, V.P.J.,
dissents; C. Johnson, J., concurs.

C-2004-903 — David Wayne Laughlin, Petition-
er, entered a blind plea of guilty to one count of
Sexual Abuse in Case No. CF-2003-4252 in the
District Court of Oklahoma County, and was sen-
tenced to fifty (50) years imprisonment. Petition-
er filed a timely pro se application to withdraw his
guilty plea, which was denied by the district
court. From this judgment Petitioner has perfect-
ed his Petition for Writ of Certiorari. Petition for
Writ of Certiorari is GRANTED and the case is
REMANDED to the district court for a hearing on
the Application to Withdraw Plea consistent with
this Opinion. Opinion by A. Johnson, J.; Chapel,
P.J.,concurs; Lumpkin, V.P.J., concurs; C. 
Johnson, J., concurs.

Friday, June 17, 2005

F-2004-516 — James Christopher Eskue, Appel-
lant was tried by non-jury trial in the District
Court of Pushmataha County, Case No. CF-2003-
110, and convicted of First Degree Rape by
Instrumentation (Count I), and First Degree Bur-
glary (Count II). The trial judge set punishment at
five (5) years imprisonment for Count I and
twenty (20) years imprisonment for Count II. The
trial judge suspended all but thirty (30) months
on Count II and ordered the sentences to run con-

secutively. Appellant now appeals his convic-
tions and sentences. AFFIRMED. Opinion by
Lumpkin, V.P.J., Chapel, P.J., concur; C. Johnson,
J., concur; A. Johnson, J., concur.

Tuesday, June 21, 2005

F-2004-261 — Jermaine Mike Wherry, Appel-
lant, was tried in a bench trial for the crime of
Trafficking in Illegal Drugs in Case No. CF-2003-
302 in the District Court of Tulsa County. The trial
court found him guilty and sentenced him to
nineteen (19) years imprisonment and a $25,000
fine. From this judgment and sentence Jermaine
Mike Wherry has perfected his appeal. Judgment
and Sentence of the district court is AFFIRMED.
Opinion by A. Johnson, J.; Chapel, P.J., concur in
results; Lumpkin, V.P.J., concur; C. Johnson, J.,
concur.

THE ACCELERATED DOCKET
Monday, June 20, 2005

RE-2004-225 — The Appellant, R. H., III,
appealed to this Court from an order of the Dis-
trict Court of Oklahoma County, entered by the
Honorable Virgil C. Black, District Judge, granti-
ng the State’s motion for imposition of an adult
sentence in Case No. CF-2004-831. AFFIRMED.
Chapel, P.J., concurs; Lumpkin, V.P.J., concurs;
and A. Johnson, J., concurs.

COURT OF CIVIL APPEALS
(Division No. 1)

Thursday, June 16, 2005

100,415 — T.M. Colgan, now Vitt, Plaintiff/
Appellant, vs. W.B. Colgan, Defendant/
Appellee. Appeal from the District Court of Tulsa
County, Oklahoma. Honorable Millie Otey,
Judge. Appellant (Mother) appeals the court’s
order awarding her past-due child support and
child care expenses from Appellee (Father). We
hold the trial court erred in calculating the judg-
ment amount. Mother’s undisputed evidence
showed Father paid $4,000.00 less in child sup-
port, child care and medical expenses than was
due under the modification order for the period
from April 15, 2002, to the date of the hearing.
The court’s award of $1,450.00 in arrearages is
considerably less than the evidence supports and
the court gave Father no credit for any alleged
overpayments. The modification order which
established the amount of Father’s child support
obligation did not contain a specific finding of
fact regarding the date of Father’s material
change of circumstance. Therefore, the order
became effective the date Father filed his motion
to modify and the trial judge in the instant pro-
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ceedings was constrained to use the original base
support figure in calculating arrearages. The
judgment of the trial court is REVERSED AND
REMANDED for further proceedings. Opinion
by Mitchell, J.; Adams, P.J., and Buettner, C.J. (sit-
ting by designation), concur.

100,719 — Albertsons and Albertsons Inc., Peti-
tioners, vs. Lenard Toussaint Barber, and The
Workers’ Compensation Court, Respondents.
Proceeding to Review an Order of a Three-Judge
Panel of the Workers’ Compensation Court.
Employer appeals the order requiring them to
pay temporary total disability (TTD) to Claimant
for his claim of cumulative trauma to his hands.
TTD was already being paid voluntarily by
Employer to Claimant for a separate knee injury
beginning June 5, 2003. Employer’s only issue is
whether the court could order it to pay TTD on
two different claims concurrently. A unique situ-
ation occurred where Claimant was off work for
two different claims at the same time, but because
his wages changed between the dates of aware-
ness, the TTD rates were different. Employer has
offered no construction of the Workers’ Compen-
sation Act that would prohibit awarding the
statutory rate of TTD merely because Employer is
already paying a prior TTD claim at a lower
amount. The trial court recognized Employer
was already paying TTD on the knee claim and
awarded the difference in the TTD rate for the
hand claim until the time the knee claim was
released, at which time the full amount of the
hand claim TTD would be due. This order was
not error under the Act. SUSTAINED. Opinion by
Mitchell, J.; Adams, P.J., and Buettner, C.J. (sitting
by designation), concur.

101,140 — Zachariah L. Ross, Plaintiff/
Appellant, vs. State of Oklahoma ex rel. Okla-
homa Department of Public Safety, Defen-
dant/Appellee. Appeal from the District Court of
Oklahoma County, Oklahoma. Honorable Glenn
M. Jones, Judge. Appellant amassed eleven
points on his driving record due to six separate
driving infractions between December, 2001, and
May, 2004. In June, 2004, under the authority of
Oklahoma Administrative Code (OAC) 595:10-7-
6, Appellee (DPS) notified Appellant his driving
privilege was to be suspended for one month.
Appellant filed the instant action arguing the sus-
pension violated several constitutional provi-
sions. The trial court upheld the suspension.
Appellant appeals. Appellant does not complain
about notice or an opportunity to be heard, nor
does he argue DPS or the district court lacked
jurisdiction or the power to grant him relief. He

simply does not like the process utilized by the
State in revocation proceedings. Such dislike
does not arise to a constitutional violation. Due
process was accomplished here. The trial court
correctly sustained the one-month suspension.
Appellant’s “Emergency Motion for Stay, Motion
for Sanctions, Motion for Modification, and
Motion for Contempt,” filed during the penden-
cy of this appeal is denied. AFFIRMED. Opinion
by Mitchell, J.; Adams, P.J., and Buettner, C.J. (sit-
ting by designation), concur.

101,534 — In the Matter of the Estate of William
Bertrum Peacock, Deceased, Carolyn Ash, Appel-
lant, vs. Douglas Peacock, Appellee. Appeal from
the District Court of Pawnee County, Oklahoma.
Honorable Matthew D. Henry, Trial Judge.
Appeal of a trial court order in a probate case
which determined Appellee was an “omitted
heir” under 85 O.S.2001 §132 and entitled to an
intestate share of the estate of William Bertrum
Peacock, the deceased. HELD: Appellee, as an
“heir at law,” was a contingent beneficiary under
Decedent’s will and so may not be considered an
omitted heir under §132. The trial court erred as
a matter of law in concluding otherwise and its
order is reversed. The case is remanded for fur-
ther proceedings consistent with the opinion.
REVERSED AND REMANDED. Opinion by
Adams, P.J.; Mitchell, J., and Buettner, C.J. (sitting
by designation), concur. 

(Division No. 2)
Tuesday, June 14, 2005

101,324 — Ted Thompson, Petitioner, v. Glass
Design, Inc., Valley Forge Insurance Company,
and the Workers’ Compensation Court, Respon-
dents. Proceeding to Review an Order of a Three-
Judge Panel of the Workers’ Compensation
Court, Hon. Jim D. Filosa, Trial Judge, affirming
an order of the trial court determining that
Claimant sustained 15% permanent partial dis-
ability to his left eye as a result of a work-related
injury. The record contains medical reports
reflecting percentages of permanent partial dis-
ability ranging from zero percent, reflected in the
medical report submitted by Employer, to 52.6%,
reflected in the report submitted by Claimant.
The extent of a claimant’s disability is a factual
issue that rests exclusively with the workers’
compensation court, and may be determined at
any degree within the range expressed by com-
petent medical evidence. City of Tulsa v. Smittle,
1985 OK 37, 702 P.2d 367. The trial court’s order,
which the panel affirmed, is within the range
expressed by the medical experts. The panel’s
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order is therefore supported by competent evi-
dence, and is sustained. SUSTAINED. Opinion
from Court of Civil Appeals, Division II, by Wise-
man, J.; Rapp, V.C.J. (sitting by designation), con-
curs, and Reif, P.J., concurs in result.

Tuesday, June 21, 2005

98,832 — Mostafa Tajmirriahi, Plaintiff/
Appellee, v. Soraya Nasre Esfahani, Defen-
dant/Appellant. Appeal from the District Court
of Oklahoma County, Hon. Gregory J. Ryan, Trial
Judge. This appeal arises from a suit brought by
Mostafa Tajmirriahi seeking dissolution of his
marriage under Iranian law to Soraya Nasre Esfa-
hani. The trial court initially granted a divorce,
but later vacated the divorce decree and enter-
tained proceedings for annulment of the mar-
riage. Upon granting the annulment, the trial
court heard evidence that the decree of annul-
ment would not be accepted by the Pakistani
embassy for submission to Iranian authorities
unless both parties signed the annulment decree.
Following a hearing on the issue of whether Ms.
Esfahani should sign the decree, the trial court
ordered her to sign the decree. When Ms. Esfa-
hani refused to sign the decree in open court, the
trial court found her in direct contempt and sen-
tenced her to jail. On appeal, Ms. Esfahani seeks
reversal of the judgment that she was in con-
tempt for refusing to sign the annulment decree.
Disobedience of an order in open court, however,
is not alone sufficient to constitute direct con-
tempt. There must be conduct directed against
the dignity and authority of the court or a judge
acting judicially, obstructive of the administra-
tion of justice, and disrespectful of the majesty of
the state. In the case at hand, Ms. Esfahani’s
refusal to sign the annulment decree did not
obstruct the administration of justice or impugn
the dignity and authority of the court in the
granting of an annulment. The act of entering a
judgment of annulment and a written memorial
of that judgment are judicial acts for which the
approval or acknowledgment of the parties is not
required. The fact that the trial court intended to
facilitate the acceptance of the decree by foreign
governments by ordering Ms. Esfahani to sign it
does not furnish justification for the court to
order Ms. Esfahani to do something under penal-
ty of contempt that the law of the State of Okla-
homa does not command her to do. REVERSED.
Opinion from Court of Civil Appeals, Division II,
by Reif, P.J.; Wiseman, J., and Goodman, J. (sitting
bydesignation), concur.

(Division No. 3)
Friday, June 17, 2005

100,968 — Eddie Dean White, Plaintiff/
Appellant, v. State of Oklahoma, ex rel. Tim Har-
ris in his official capacity as Tulsa County District
Attorney, Defendant/Appellee, and John/Jane
Doe, in his/her official capacity as Clerk for the
Tulsa County District Attorney; City of Tulsa, ex
rel. Mayor Susan Savage in her official capacity;
City of Tulsa Police Department; Ron Palmer, in
his official capacity as Chief of Police for the City
of Tulsa; Greg Douglas, in his official capacity as
Detective for the City of Tulsa Police Department;
and John/Jane Doe in his/her individual and
official capacity as Clerk for the City of Tulsa
Police Department, Defendants. Appeal from the
District Court of Tulsa County, Oklahoma. Hon-
orable Jefferson D. Sellers, Judge.
Plaintiff/Appellant Eddie Dean White (Appel-
lant) appeals from the trial court’s order granting
the Motion to Dismiss, or in the Alternative,
Motion for Summary Judgment filed by Defen-
dant/Appellee the State of Oklahoma, ex rel. Tim
Harris in his official capacity as Tulsa County
District Attorney (District Attorney). The trial
court granted the District Attorney’s Motion
based on the court’s conclusion that the acts
alleged in Appellant’s Petition came within the
prosecutorial function of the District Attorney’s
office and that, as a result, sovereign immunity
protected District Attorney from liability. We find
the undisputed facts support the trial court’s
decision and affirm. AFFIRMED. Opinion by
Buettner, C.J.; Hansen, J., and Joplin, P.J., concur.

101,032 — Brenda Kay Fesler, Plaintiff/
Appellee, v. Richard Lee Fesler, Sr., Defen-
dant/Appellant. Appeal from the District Court
of Kay County, Oklahoma. Honorable Robert H.
Galbraith, Judge. Defendant/
Appellant Richard Lee Fesler, Sr. (Husband)
appeals from an Order which vacated an earlier
Order Nunc Pro Tunc and ordered the parties to
prepare an amended order nunc pro tunc. Hus-
band also appeals the provisions in the Amended
Order Nunc Pro Tunc regarding payment of Hus-
band’s military survivor benefits to
Plaintiff/Appellee Brenda Kay Kay Fesler (Wife).
We affirm. AFFIRMED. Opinion by Buettner, C.J.;
Hansen, J., and Joplin, P.J., concur.

101,100 — Downhole Technologies, L.L.C.,
Plaintiff/Appellant/Counter-Appellee, v. Light-
ning Rod Ranch, L.L.C. and Janet 
Charalampous, individually, Defendant/
Appellee/Counter-Appellants. Appeal from the
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District Court of Garvin County, Oklahoma.
Honorable Lori Walkley, Trial Judge. Both sides
appeal the court’s order finding a ratification
revived a lease that had terminated for lack of
production; enjoining Appellees (surface owner)
from interfering with the Appellant’s (lessee)
right to conduct oil and gas operations; and qui-
eting title to the existing well bore, casing, and
other equipment in the surface owner. This court
has a duty to inquire sua sponte not only into its
own jurisdiction but also into that of the court
from which appeal is brought. As a result of our
jurisdictional inquiry, we must conclude the trial
court lacked jurisdiction to declare the lease ter-
minated. Here, the lease entered its secondary
term. Under the habendum clause, the lease did
not terminate automatically, but the lessor could
bring an action for forfeiture. However, the lessor
or her successors in interest were not parties to
the action before the trial court. In the absence of
personal jurisdiction over the lessor, the trial
court had no power to cancel the lease. The Ethel
King lease did not terminate automatically and
the trial court had no jurisdiction to cancel it, it
remained in effect at the time of trial. The trial
court did have jurisdiction to enjoin surface
owner from interfering with oil and gas opera-
tions and to quiet title to the trade fixtures as
between lessee and surface owner. However,
both of these issues are controlled by the contin-
ued effectiveness of the Ethel King lease. Because
lessee had the right to enter the surface pursuant
to its lease of the dominant mineral estate, the
trial court did not err in enjoining surface owner
from interfering with lessee’s right to conduct oil
and gas operations. The trial court did err as a
matter of law in quieting title to the well bore and
its casing in surface owner while the Ethel King
lease was still in effect. The trial court’s order is
reversed to the extent it found the Ethel King
lease terminated for lack of production and qui-
eted title to the existing well bores and casing in
surface owner, and affirm in all other respects.
AFFIRMED IN PART AND REVERSED IN PART.
Opinion by Hansen, J.; Joplin, P.J., and Adams, J.,
sitting by designation, concur.

101,191 — Santos Soto, Jr., Plaintiff/Appel-
lant/Counter-Appellee, v. Helen Marie Soto,
Defendant/Appellee/Counter-Appellant.
Appeal from the District Court of Muskogee
County, Oklahoma. Honorable Robin W. Adair,
Trial Judge. Plaintiff (Husband) appeals the trial
court’s order granting custody of the parties’
minor children to Defendant (Wife). He also
appeals the child support and alimony awards.

Wife counter-appeals the court’s denial of attor-
ney fees to her. Husband seeks joint custody of
the minor children. Wife does not support joint
custody. Husband contends Wife has slapped one
of the children and kept an unfit home. However,
he does not suggest how joint custody would
alleviate this problem. The record reflects both
parties have a problem with anger and could
benefit from counseling. Husband is not being
denied access to his children. The trial court did
not err in granting custody of the children to
Wife. Husband also argues the court did not cal-
culate alimony payments in the computation of
child support. The Oklahoma Child Support
Guidelines must be calculated without consider-
ation of any contemporaneous support alimony
award. Lincoln v. Lincoln, 1992 OK CIV APP 124,
840 P.2d 41. Regarding support alimony, the court
looks at several factors which include demon-
strated need, the parties’ station in life, earning
capacity of each spouse, the parties’ physical con-
dition and financial means, the mode of living to
which each spouse has become accustomed dur-
ing the marriage, evidence of a spouse’s own
income-producing capacity and the time neces-
sary to make the transition for self support. The
trial court did not abuse its discretion in award-
ing support alimony and the amount is not clear-
ly against the weight of the evidence. Wife did
not file a timely counter-petition in error. Thus,
we will not consider her argument the trial court
erred in failing to order Husband to pay her
attorney fees. AFFIRMED. Opinion by Hansen, J.;
Joplin, P.J., and Buettner, C.J., concur. 

101,199 — Alwin Ning, Plaintiff/Appellant, v.
Oklahoma Department of Environmental Quali-
ty, an agency of the State of Oklahoma, Defen-
dant/Appellee. Appeal from the District Court of
Oklahoma County, Oklahoma. Honorable Vicki
L. Robertson, Judge. Plaintiff seeks review of the
trial court’s order granting Defendant’s motion to
dismiss, treated as a motion for summary judg-
ment. Plaintiff alleged unlawful employment
practices, particularly, employment discrimina-
tion. Prior to filing suit, Plaintiff initiated both
state and federal administrative proceedings.
Plaintiff’s federal review process ended with dis-
missal, so he filed the present suit to avoid the
running of the federal statute of limitations.
However, at the time he filed suit, state adminis-
trative proceedings were still pending. Rather
than requesting a stay to allow completion of the
state administrative process, Plaintiff relied upon
an exception to the exhaustion doctrine applica-
ble to 42 U.S.C. §1983 actions. Section 1983 per-
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mits suit to be brought against persons who vio-
late another’s civil rights under color of law.
Plaintiff sued only a state agency. Because a state
agency is not a person, Plaintiff did not file a
viable §1983 action. Accordingly, the §1983 excep-
tion to the doctrine of exhaustion of administra-
tive remedies does not apply. Because Plaintiff
does not show entitlement to this exception to the
exhaustion of remedies doctrine and because he
failed to request a stay so state administrative
proceedings could be completed, Plaintiff’s suit
cannot proceed. The granting of Defendant’s
motion for summary judgment is in accord with
the law. AFFIRMED. Opinion by Joplin, P.J.;
Hansen, J., and Buettner, C.J., concur.

101,783 — Dollar General Corporation, Peti-
tioner, v. Instaff Personnel, Carpet Pro, William J.
Carathers and the Workers’ Compensation
Court, Respondents. Proceeding to Review an
Order of a Three-Judge Panel of the Workers’
Compensation Court. On October 31, 2002, the
court found Claimant had sustained a compensa-
ble cumulative trauma injury to his right hand
through aggravation of a preexisting condition.
In June, 2003, Dollar General, which had begun to
pay Claimant temporary total disability (TTD)
moved to terminate those benefits because he
was working for Respondent, Carpet Pro. The
court found Dollar General solely liable for
Claimant’s benefits. Dollar General appeals. The
issues involve either interpretation of, or the con-
stitutionality of 85 O.S. 2001 §11(B)(5). Dollar
General contends the Legislature intended for
sole liability under §11(B)(5) to apply only where
the claimant has been injuriously exposed to the
work related trauma on each of ninety days while
working for the same employer. We do not agree.
If that was the Legislature’s intention, it had clear
and concise model language from §11(B)(4) to
express that requirement. We hold the Legisla-
ture instead intended the requisite to be injurious
exposure to the causative trauma during a ninety
day period of continuous employment with the
same employer. It is uncontroverted Claimant
was employed by Dollar General for a period in
excess of ninety days, and that during that period
he was exposed to injury causing trauma, even
though he was only actually working three,
twelve hour workdays a week. This is sufficient
to satisfy §11(B)(5). In addition, we find Dollar
General’s assertions of constitutional infirmity
are without merit. The order of the Workers’
Compensation Court is SUSTAINED. Opinion by
Hansen, J.; Joplin, P.J., and Buettner, C.J., concur.

(Division No. 4)
Tuesday, June 14, 2005

99,555 — Alvin H. Stalford, Plaintiff/Appel-
lant, v. Karen G. Stalford, Defendant/ Appellee.
Appeal from the District Court of Bryan County,
Hon. Farrell M. Hatch, Trial Judge, dividing the
marital estate and awarding alimony in lieu of
property. This Court finds that Husband failed to
show that the trial court abused its discretion or
that its decision was against the clear weight of
the evidence in dividing the marital estate. There
is nothing in the record to indicate that the trial
court’s distribution of marital property was
unjust or unreasonable. Accordingly, the trial
court’s judgment is affirmed in all respects.
AFFIRMED. Opinion from Court of Civil
Appeals, Division IV, by Rapp, V.C.J.; 
Goodman, P.J., and Stubblefield, J., concur.

101,331 — Lucinda Reagan, Plaintiff/Appel-
lant, v. Whirlpool Corporation, a Delaware Cor-
poration, Defendant/Appellee. Appeal from the
District Court of Tulsa County, Hon. Jane P. Wise-
man, Trial Judge. The plaintiff, Lucinda Reagan
(Reagan), appeals a judgment overruling her
motion for partial disposition of issues and grant-
ing summary judgment to the defendant,
Whirlpool Corporation (Whirlpool). Reagan
claims that Whirlpool terminated her in retalia-
tion for filing a worker’s compensation action
and that Whirlpool is guilty of intentional inflic-
tion of emotional distress. Reagan worked at the
Whirlpool facility performing repetitive assem-
bly work requiring the use of her hands, but as an
employee of Express Personnel Service. She
became eligible for employment with Whirlpool
and was hired. Reagan completed a medical
questionnaire. One question inquired whether
she ever had any problems with her hands or fin-
gers and she checked the no box. Whirlpool has a
zero tolerance policy and false answers are
grounds for termination. Reagan knew about the
policy. Subsequently, Reagan complained of pain
to her hands and she received treatment. The
physician reported that Reagan had a history of
pain and other symptoms that preceded her hir-
ing. After a review of the physician’s report by
Whirlpool’s personnel official, Reagan was termi-
nated for giving a false answer. In her Workers’
Compensation Court claim, Reagan testified that
she believed the pain and symptoms she experi-
enced before she signed the medical question-
naire were the result of a new job and getting
used to the hard work. In her deposition here,
Reagan testified that the relevant answers were
false. She acknowledged accuracy of the history
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of pre-December symptoms as given to the treat-
ing physician. Other than being upset over her
termination, Reagan did not identify any circum-
stances or personal conditions consistent with
emotional distress. The elements that a plaintiff
must establish to recover for intentional infliction
of emotional stress are: a) the defendant inten-
tionally or recklessly caused harm; b) the defen-
dant engaged in extreme and outrageous con-
duct; and c) severe emotional distress occurred.
The court initially determines as a question of
law whether the defendant’s conduct is suffi-
ciently extreme or outrageous. The trial court cor-
rectly granted summary judgment on this claim.
The elements of the termination cause of action
and the evidentiary burdens are set out in Buckn-
er v. General Motors Corp., 1988 OK 73, 760 P.2d
803. Three elements of Reagan’s termination
claim have been established without dispute.
However, the existence of the remaining issue
depends upon whether Reagan has initially met
her summary judgment burden when, as here,
Whirlpool demonstrated that Reagan has no evi-
dence supporting the “consequent discharge”
element of her case. Reagan has not shown by
direct evidence that Whirlpool terminated her
because of her work injury, nor has Reagan pro-
duced indirect evidence showing that
Whirlpool’s stated motive has no credibility.
Whirlpool has demonstrated that there are no
substantial issues as to material facts necessary to
establish one element of Reagan’s claim. Reagan
has not produced materials showing that a con-
troversy exists. Therefore, the trial court’s ruling
is affirmed. AFFIRMED. Opinion from Court of
Civil Appeals, Division IV, by Rapp, V.C.J.; Stub-
blefield, J., concurs, and Goodman, P.J., concurs
in result.

Tuesday, June 21, 2005

100,994 — Cajun Concepts, L.L.C., an Okla-
homa limited Liability Company, Plaintiff/
Appellee, v. Woodland Hills Mall, L.L.C., a
Delaware Limited Liability Company, and Simon
Property Group, L.P., a Delaware Limited Part-
nership and Successor in interest to Woodland
Hills Mall, L.L.C., Defendants/Appellants.
Appeal from the District Court of Tulsa County,
Hon. David L. Peterson, Trial Judge. In this
declaratory judgement action seeking interpreta-
tion of a lease, Woodland Hills Mall and Simon
Property Group (collectively, Landlord) the issue
on appeal is whether the lease sufficiently incor-
porated a rider that imposed a special assessment
on Appellee for its use of the food court in Land-
lord’s mall. Having reviewed the record and

applicable law, we find that the rider is incorpo-
rated into the lease and reverse and remand for
further proceedings. REVERSED AND
REMANDED FOR FURTHER PROCEEDINGS.
Opinion from the Court of Civil Appeals, Divi-
sion IV, by Goodman, P.J.; Rapp, V.C.J., and Stub-
blefield, J., concur.

101,350 (companion with No. 101,351) — Car-
rie L. Parnell, Plaintiff/Appellee, v. Laurie A.
Duckett, D.O., Defendant/Appellant. Appeal
from the District Court of Tulsa County, Honor-
able Russell P. Hass, Trial Judge. This is an appeal
from the trial court’s October 1, 2004, order and
October 28, 2004, journal entry which denied Dr.
Laurie Duckett’s motion to vacate a default judg-
ment entered in favor of Carrie Parnell. Based
upon our review of the record and applicable
law, we affirm. AFFIRMED. Opinion from the
Court of Civil Appeals, Division IV, by Goodman,
P.J., Rapp, V.C.J., and Stubblefield, J., concur.

101,351 (companion with No. 101,350) – Laurie
A. Duckett, D.O., Plaintiff/ Appellant/
Counter-Appellee, v. Carrie L. Parnell, Defen-
dant/Appellee/Counter-Appellant, and Mentor
Corp., a foreign corporation, Defendant. Appeal
from the District of Tulsa County, Honorable Rus-
sell P. Hass, Trial Judge. This is an appeal and
counter-appeal from the trial court’s October 1,
2004, order and October 28, 2004, journal entry
which granted in part and denied in part Dr. Lau-
rie Duckett’s (Doctor) petition to vacate a default
judgment entered in favor of Carrie Parnell (Par-
nell). Doctor appeals the trial court’s refusal to
vacate the default judgment as to liability. Parnell
counter-appeals asserting the trial court erred in
vacating the default judgment as to damages.
Based upon our review of the record and appli-
cable law, we affirm in part, reverse in part, and
remand for further proceedings. AFFIRMED IN
PART, REVERSED IN PART, AND REMANDED
FOR FURTHER PROCEEDINGS. Opinion from
Court of Civil Appeals, Division IV, by Goodman,
P.J.; Rapp, V.C.J., and Stubblefield, J., concur.

101,464 — Stephen Maskerines, Plaintiff/
Appellant, v. Board of County Commissioners for
Pottawatomie County, and Ray Smith d/b/a
Smith Crane, Defendants/Appellees. Appeal
from Order of the District Court of Pottawatomie
County, Hon. Paul M. Vassar, Trial Judge. The
plaintiff, Stephen Maskerines (Maskerines),
appeals an order granting summary judgment to
the defendants Board of County Commissioners
for Pottawatomie County, Oklahoma (Board),
and Ray Smith d/b/a Smith Crane (Smith).
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While driving late at night on a county road and
crossing a bridge under repair, Maskerines was
involved in a single car wreck resulting in injury.
The bridge was being replaced by the Board
using Smith as the contractor. Warning signs had
been placed at a road intersection leading to the
bridge and near the bridge. Board’s and Smith’s
summary judgment materials show, without
opposition, that these signs were in place at about
two o’clock P.M.  Maskerines’ summary judg-
ment materials show, without opposition, that no
signs were present when he ventured down the
road and onto the bridge under repair. The Board
relies primarily upon 51 O.S.2001, § 155(15).
Maskerines maintains that the “special defect”
portion of subdivision 15 applies here. The facts
here parallel the situation in Munson v. Wagoner
County, 1998 OK CIV APP 87, 958 P.2d 174, a
summary judgment case involving Section
155(15), and the Court’s ruling there is persua-
sive. Maskerines has failed to meet his burden
under summary judgment procedures to show
that evidence is available which justifies a trial of
the issue whether the signs blew over and
whether the Board knew or should have known
of the possibility of vandalism. Therefore, the
Board’s immunity under Section 155(15) has been
established by it and summary judgment was
proper as to the Board. Smith also asserted super-
vening cause, the vandalism, as a basis for sum-
mary judgment. A supervening cause that will
insulate the original actor from liability is based
upon a three-prong test where the cause is: (1)
independent from the original negligent act, (2)
adequate in itself to bring about the relevant
injury, and (3) reasonably unforeseeable. Masker-
ines’ response simply did not address these ele-
ments, but persisted with his theory that the
wind blew the signs down. Maskerines has failed
to counter Smith’s motion by showing that a sub-
stantial factual controversy exists as to at least
one fact essential to Smith’s theory of defense
based upon supervening cause; and, the fact is in
his favor. Thus, Maskerines has failed to meet his
burden under summary judgment procedures to
show that evidence is available which justifies a
trial of the issue. The summary judgment is
affirmed. AFFIRMED. Opinion from Court of
Civil Appeals, Division IV, by Rapp, V.C.J.; Good-
man, P.J., concurs, and Stubblefield, J., concurs in
result.

101,498 — In the Matter of L.D.F., an Alleged
Deprived Child Under the Age of 18 Years to Wit:
5 Years. State of Oklahoma, Appellee/Petitioner,
v. Angie Farrell, Appellant/Respondent. Appeal

from the District Court of Bryan County, Hon.
Rocky L. Powers, District Judge. Angie Farrell
appeals from a judgment entered on a non-jury
verdict which terminated her parental rights to
L.D.F., a child who is less than 18 years of age.
Based upon our review of the facts and applica-
ble law, we affirm. AFFIRMED. Opinion from
Court of Civil Appeals, Division IV, by Goodman,
P.J.; Rapp, V.C.J., and Wiseman, J. (sitting by 
designation), concur.

101,654 — Lisa Jackson, Claimant, and Gary
Page, D.C., Petitioner, v. Dollar General Corpora-
tion and The Workers’ Compensation Court,
Respondents. Proceeding to Review an Order of
a Three-Judge Panel of The Workers’ Compensa-
tion Court, Hon. Richard L. Blanchard, Trial
Judge. Gary Page, D.C. (Petitioner) appeals a
decision of the Three-Judge Panel of the Workers’
Compensation Court (Panel) that sustained a
decision of the trial court awarding Petitioner a
portion of his claim against Dollar General Corp.
(Employer) for payment for medical services ren-
dered to Lisa Jackson (Claimant). Petitioner seeks
payment for services rendered. He claims that
Employer failed to promptly, or within three
days of injury, provide medical care to Claimant.
The issue here involves interpretation and appli-
cation of 85 O.S. Supp. 2004, § 14(A)(1) and (C).
Section 14(A)(1), the statute placing responsibili-
ty on employers to provide medical treatment,
requires that such treatment be “promptly” pro-
vided without specifications as to what consti-
tutes “promptly.” Similarly, Section 14(C) does
not define the phrase “fails or neglects to provide
medical treatment” when authorizing the
employee to select a medical provider “during
the period of such neglect or failure.” Words in
statutes are given their ordinary meaning absent
definition. The language in the statute does not
lend itself to precise standards of application
because of the variables attendant to occurrences
of injury. The guideline to apply to the facts is
that all employers must procure medical services
necessary to effect a seasonable cure or effective-
ly correct the condition produced by the acciden-
tal injury. Section 14 includes requirements of
timeliness, efficacy, common decency, and com-
mon sense. Whether an employer has in fact pro-
vided medical care as required is a question of
fact. Here, the parties focus upon the issue of
whether making an appointment for medical
care, as opposed to actually seeing a medical
provider, terminated the employee’s right to seek
medical care. In other words, the parties focus on
the question of whether the “period of neglect or
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failure” has ceased because an appointment has
been made. This Court does not conclude, as a
matter of law, that the making of an appointment
tolls the period of neglect or failure to provide
medical care. The resolution of that issue is better
addressed as a question of fact because, again,
variables, according to the circumstances, affect
the decision here reached. Petitioner here has not
demonstrated that Employer failed or neglected
to provide medical care to Claimant. Thus, Peti-
tioner has failed to establish a claim for medical
services provided Claimant under the Act. How-
ever, Employer did not appeal so the judgment of
the Panel affirming the award to Petitioner of the
sum of $486.20 is sustained. SUSTAINED. Opin-
ion from Court of Civil Appeals, Division IV, by
Rapp, V.C.J.; Goodman, P.J., and Stubblefield, J.,
concur.

ORDERS DENYING REHEARING
(Division No. 1)

Monday, June 20, 2005

101,778 — National American Insurance Com-
pany, Petitioner, v. Juan Acosta, Trial Magic Tri-
alers, Inc., Villanova Insurance Company/Okla-
homa Property & Casualty Insurance Guaranty
Association, and The Worker’; Compensation
Court, Respondents. Petitioner’s Petioner for
Rehearing filed June 8, 2005 is DENIED.

Tuesday, June 21, 2005

98,931 — K. Gangwer, Plaintiff/Appellant, vs.
D. Gangwer, now Dianne Hunter Crowley, 
Defendant/Appellee. Petitioner’s Petioner for
Rehearing filed June 1, 2005 is DENIED.

(Division No. 3)
Friday, June 17, 2005

99,750 — George Perry, Plaintiff/Appellee, vs.
Gail Saunders, Defendant/Appellant, and Craig
Perry, Defendant. Defendant/Appellant’s 
Petition for Rehearing is DENIED.
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To the actor it’s the
OSCAR®

To the Olympian it’s the
GOLD

To the singer it’s the 
GRAMMY

To the lawyer it’s the 
OBA AWARD

Now is the time to honor someone by 
nominating them for an OBA Award.
Awards will be presented at the Annual
Meeting to be held Nov. 2-4, 2005 in
Oklahoma City.

Nomination deadline: August 3

More details on the nomination
process at www.okbar.org
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HANDWRITING IDENTIFICATION
POLYGRAPH EXAMINATION

Arthur D. Linville        (405) 636-1522

Board Certified
Diplomate — ABFE 
Life Fellow — ACFE

Court Qualified
Former OSBI Agent 
FBI National Academy 

CIVIL OR CRIMINAL APPEALS, RESEARCH 
PROJECTS, BRIEF WRITING Experienced former
federal law clerk will handle state and federal
appeals, draft motions and briefs and assist in trial
preparation. Amy H. Wellington (405) 858-0338, 
E-mail: avhw@mindspring.com

INTERESTED IN PURCHASING Producing & 
Non-Producing Minerals; ORRI; O & G Interests.
Please contact: Patrick Cowan, CPL, CSW Corporation,
P.O. Box 21655, Oklahoma City, OK 73156-1655; (405)
755-7200; Fax (405) 755-5555; E-mail: pcowan@cox.net

SERVICES

OF COUNSEL LEGAL RESOURCES Highest quality
legal research and writing, trial and appellate, state and
federal, admitted and practiced U. S. Supreme Court. 10
years exclusive research and writing, 19 published 
opinions, 5 reversals on certiorari. MaryGaye LeBoeuf
(405) 728-9925, marygaye@cox.net

CLASSIFIED ADS

LEGAL RESEARCH and writing, state and federal,
civil appeals, brief writing, document review, trial
assistance, contract drafting and review/negotiation. 
9 years experience. LouAnn R. Barnes (918) 810-3755;
louann@okmailbox.net

SERVICES

APPEALS and LITIGATION SUPPORT — Research
and writing by a veteran generalist who thrives on
wide variety of projects, big or small. Cogent. 
Concise. Ask about special rates. Nancy K. Anderson,
(405) 682-9554, nkanderson@hotmailcom.

EARL D. MILLS: A MEDIATOR WITH REAL EXPERI-
ENCE. Earl D. Mills, Esq. is now scheduling cases
through Dispute Resolution Consultants (DRC) to
assist you and your clients in reaching resolutions in
your cases. His expertise both as a litigator and as a
mediator is a powerful combination; he has “been there
and done that.” Put Earl’s comfortable and consistent
style to work for your cases today. Mills’ schedule is
filling up fast for the summer so call soon: DRC 
(405) 228-0300 or (800) 372-7560.

EXPERT WITNESSES • ECONOMICS • VOCATION-
AL • MEDICAL Economic Damages, Lost Profits 
Analysis, Business/Pension Valuations, Employment
Discrimination, Divorce, Wrongful Discharge, 
Vocational Assessment, Life Care Plans, Medical 
Records Review, Business/Legal Ethics. National
Experience. Call Patrick Fitzgerald. (405) 447-6093.

MEDICAL MALPRACTICE 
Need to file a med-mal claim? Our licensed medical
doctors will review your case for a low flat fee. Opin-
ion letter no extra charge. Med-mal EXPERTS, Inc.,
www.medmalEXPERTS.com. (888) 521-3601

SECURITY NEGLIGENCE Special expertise in prem-
ise liability, security training and security procedures,
Authored four security textbooks. Thirty years 
combined experience in security and law enforcement.
Contact Ron Vause. 1-800-728-0191. 

OIL AND GAS PROPERTY EVALUATION REPORTS:
Estates, Corporate Valuations, Acquisitions or Divesti-
tures EXPERT WITNESS: Product Liabilities, Reservoir
Evaluation, Product Sales and Contracts, Pollution.
Summa Engineering Inc., Registered Professional Engi-
neers (405) 232-8338 or (800) 892-6210.

ABRAHAM’S SINCE 1959 NATIONWIDE

BAIL BONDS
Attorney’s EEXXPPRREESSSS Service

DISCOUNTED Bond Fees on Referrals
OOFFFFIICCEE OOPPEENN && SSTTAAFFFFEEDD 2244//77

Toll Free 1-877-652-2245   OKC 528-8000

LEGAL RESEARCH AND WRITING. Licensed
Oklahoma attorney, twenty years experience, pub-
lished opinions and journal article. Trial and appellate
briefs; state and federal court; litigation support as
needed. Sid Martin (918) 645-5672, (918) 251-3122,
smartin1@valornet.com.

FULL SERVICE ACCOUNTING for law firms includ-
ing billing/invoicing, accounts payable, accounts
receivable, payroll and taxes. Over 13 years legal and
accounting experience. Please call for more informa-
tion. (405) 410-2101

SIGNATURE and HANDWRITING writer identi-
fied. DOCUMENTS examined for alterations. 
Specialized lab equipment. Since 1978. Certified. PAT
TULL (405) 751-1299.

TRAFFIC ACCIDENT RECONSTRUCTION
INVESTIGATION • ANALYSIS • EVALUATION • TESTIMONY

25 Years in business with over 20,000 cases. Experienced in 
automobile, truck, railroad, motorcycle, and construction zone 
accidents for plaintiffs or defendants. OKC Police Dept. 22 years.
Investigator or supervisor of more than 16,000 accidents.
Jim G. Jackson & Associates Edmond, OK (405) 348-7930
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PARALEGAL/LEGAL SECRETARY with background
in commercial and residential real estate transactions
to work in Oklahoma City title insurance company.
Send resume to cheryls@capitolabstract.com

POSITIONS AVAILABLE

COMMERCIAL LITIGATOR with 3-5 years experience
needed for large AV rated Tulsa law firm with excep-
tional reputation in local, national and international
arena. Excellent academic background and research
and writing skills are required. Applicants should
demonstrate a commitment to the highest quality
work product. Compensation package commensurate
with experience and performance. Please send resume, 
transcript, references and writing sample to Box “W,”
Oklahoma Bar Association, P.O. Box 53036, Oklahoma
City, OK 73152.

TULSA: Three Blocks from courthouse. IDEAL SPACE
FOR SMALL TO MEDIUM SIZE LAW FIRMS — up to
8,500 S.F. FREE ON-SITE PARKING and FITNESS 
FACILITY. Also: ONE-LAWYER SUITES — Starting at
$350.00 per month. Use of conference rooms and law
library included. Secretarial service, copier, cable TV,
FIBER CABLE/T-1s and storage available. (918) 584-1600.

FIRST MONTH FREE! TULSA - ON CHERRY ST -
15TH ST. Between Utica & Lewis. Lawyer suites avail-
able. Small suite with private bath, $500. Medium
sized suite — up to 3000 sf. Great Location. Call (918)
520-5464

OFFICES FOR RENT: NW Classen Location, OKC.
Telephone, law library, waiting area, receptionist, tele-
phone answering service, office Desk & Chair, all
included in rent; Offices ranging from $350.00 per
month to $590.00 per month. Free parking. Gene (405)
525-6671.

OFFICE BUILDING FOR SALE — Excellent NW OKC
location. Perfect for solo practitioner or small firm.
Plenty of storage and parking. Furniture available.
3523 NW 36th Street. Shown by appt. only. $119,000.00.
Call (405) 550-7998. Owner/Licensee.

OFFICE SPACE

TULSA: (Midtown) — Office space for 1-2 attorneys
available immediately. $780.00 per month, includes 
T-1 internet. Telephone system, copier/fax, furniture
and small library also available. E-mail inquiries to
exprsattrnysrvc@cox.net

OFFICE SPACE
PRESTIGIOUS OKC OFFICE SPACE — Ideal for
small law firm or solo practitioner. Located at 154th
& N. May. Beautiful country French building 
overlooks ponds and waterfalls; convenient to 
Kilpatrick Turnpike and Hefner Parkway; two
offices with fireplaces; receptionist; high-speed
internet; fax; copier; telephone system; security 
system with cameras; kitchen and conference room.
$900 to $1200 per month. AVAILABLE NOW. 
Contact Gregg Renegar (405) 285-8118.

SERVICES

MEDICARE – MEDICAID – HEALTH LAW Mark S.
Kennedy, P.C. Attorneys and Counselors at Law – A
Health Law Boutique concentrating practice in
Healthcare regulatory and payment matters and other
Business Services to the healthcare provider and prac-
titioner. Formerly Counsel to U.S. Department of
Health and Human Services’ Centers for Medicare &
Medicaid Services and Office of the Inspector 
General. Voice (972) 479-8755; Fax (972) 479-8756;
markskennedylaw@msn.com

FOR SALE $99,900 — TULSA DOUBLE OFFICE
condominium; 6 offices. Reception area, library/con-
ference room, 2 baths, mini kitchen, park at front door.
Contact Jerry Steltzlen, McGraw Davisson Stewart
Realtors (918) 488-1473.

TULSA ATTORNEY, JOHN G. GHOSTBEAR, seeks
attorney to share professional office space vacated by
the untimely death of dear friend, Jim F. Gassaway.
The space is located in Southland Towers at 41st and
Darlington and features an attractive reception area,
roomy, windowed offices, conference room, work
room, storage room, and kitchen. Shared legal 
assistant/receptionist. Reasonable rent. Immediate
availability. Contact John G. Ghostbear at
ghostlaw@ghostlaw.net or (918) 747-6351.

EDMOND: PRESTIGIOUS OFFICE SPACE (1,459 sq.
ft.) with 3 professional offices, conference room, recep-
tion, file room, kitchen/work area, beautiful setting,
courtyard with fountains, located LeChene Office
Park, 1218 E. 9th, Suite 3, Edmond, OK. AVAILABLE
AUGUST. Contact Kevin Burnett (405) 341-2228.

THE OKLAHOMA DEPARTMENT OF LABOR
(“ODOL”) is seeking a Staff Attorney who can start on
Monday, August 15, 2005, at a beginning salary of
$39,000.00 (plus full state benefits, accrual of leave, and
state holidays). The primary job duty is to advise an
ODOL enforcement Division and to represent that
Division at administrative hearings. To apply, please
send a resume not later than 17:00 on Friday, July 22,
2005, to: KEVIN M. ABEL, ODOL General Counsel,
4001 N. Lincoln Blvd., Oklahoma City, OK 73105; 
facsimile number (405) 528-5751. ODOL is an 
affirmative action/equal opportunity employer.

OKC A.V. FIRM seeks associate for assistance with
probate, general corporate, and estate planning prac-
tice. The practice will also include some litigation mat-
ters. Benefits include 401K. Send resume and salary
requirements to Box “G,” Oklahoma Bar Association,
P.O. Box 53036, Oklahoma City, OK 73152.

WANT TO PURCHASE MINERALS and other 
oil/gas interests. Send details to: P.O. Box 13557, 
Denver, CO 80201.
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THE SAC AND FOX NATION is now accepting
resumes for the position of Tribal Attorney (General
Counsel). Term begins October 1, 2005. Mail resumes
to the attention of the Tribal Secretary, Route 2, Box
246, Stroud, Oklahoma 74079. Phone: (918) 968-1141.
Deadline date: July 27, 2005.

ATTORNEY POSITION AVAILABLE. Securities arbi-
tration firm with offices in Oklahoma City and Hous-
ton. Looking for litigator with minimum of 7 years
experience in trial work, willing to present cases in
arbitration. Securities law background helpful. Exten-
sive travel is involved. Salary negotiable based on
experience. Fax Resume to (405) 235-1052. 

INTELLECTUAL PROPERTY LITIGATION 
PARTNER/OF COUNSEL — Shook, Hardy & Bacon,
LLP is an AmLaw 100, international firm with over
500 attorneys in eleven locations. The Firm has
earned a stellar reputation in the successful manage-
ment of complex litigation for its clients. In 
fact, Who’s Who Legal has named the Firm as its
inaugural Global Product Liability Law Firm of the
Year – 2005. The staff and technological infrastructure
that supports the product liability divisions is avail-
able to the other litigation teams, as well. As Chair-
man John Murphy points out, “Shook Hardy and
Bacon’s success in complex product liability litigation
has allowed the firm to become equally formidable in
other litigation.” The Intellectual Property Section
now needs to add an experienced litigator at firm
headquarters in Kansas City, Missouri. This new part-
ner/of counsel must have between five and seven
years of complex litigation experience. Candidates
will be evaluated on the quality of that experience, as
well as the quality of her/his academic record. The
attorney must be willing to perform as a member of a
strong litigation team, but also know how to step up
as a leader. Interested and qualified attorneys can
send their resumes, in confidence, to: Mary Reusser,
Director/Lateral Hiring, Shook, Hardy & Bacon, LLP,
2555 Grand Boulevard, Kansas City, MO 64108-2613; 
E-mail: mreusser@shb.com; fax: 816/421-5547. No
recruiters, please.

POSITIONS AVAILABLE
SMALL N.W. FIRM WITH HEAVY CASE LOAD seeks
associate with experience in personal injury, and civil
litigation. Our firm practice focuses mainly in personal
injury, family practice, criminal practice and bankrupt-
cy. All contacts will be kept confidential. Compensation
package commensurate with experience and 
performance. Send resume to Box “E,” Oklahoma Bar
Association, P.O. Box 53036, Oklahoma City, OK 73152. 

POSITIONS AVAILABLE
TULSA AV RATED LAW FIRM seeks associate with 5
plus years experience. Primary focus of the position is
civil litigation, with an emphasis in business, 
construction and commercial litigation at state and 
federal levels. Send replies in confidence to Box “Y,”
Oklahoma Bar Association, P.O. Box 53036, Oklahoma
City, OK 73152.

ASSISTANT ATTORNEY GENERAL, MUSCOGEE
(CREEK) NATION. Full-time position on-site in
Okmulgee, Oklahoma. Duties include in and out of
travel for historical research, organization of research
documents and legal analysis related to completion of
Nation’s water law project, legislative drafting, and
representation of the Nation’s officers, employees and
agencies, all under the direct supervision of the Attor-
ney General. Must be a graduate of an accredited law
school, licensed to practice law in any state and willing
to become a member of the Oklahoma Bar. Computer
skills and education or experience in Federal Indian
law preferred. Submit resume, salary requirement, list
of references and writing sample no later than July 15,
2005 to Muscogee (Creek) Nation Personnel Services,
P.O. Box 580, Okmulgee, and/or call for more infor-
mation (918) 732-7750.

ASSOCIATE GENERAL COUNSEL BLUE CROSS
BLUE SHIELD OF OKLAHOMA has an immediate
opening for an experienced Attorney in Tulsa.
Reporting to the General Counsel, this Attorney will
advise employees of the Company and its subsidiaries
on all aspects of health care law, insurance law and
policies as well as general business law; will review
and draft contracts and draft legal opinions; and will
assist in managing litigation (including subrogation)
involving the Company and its subsidiaries. Position
requires a JD degree from an accredited  institution
and a license to practice law in Oklahoma. Must have
ten years current legal experience as an attorney with 
knowledge of healthcare law, insurance law and gen-
eral business law as well as a minimum of three years
of litigation experience on major cases. Candidates
interested in this opportunity should send resumes to:
mwest@bcbsok.com or contact Martha West at
918.560.3055. Human Resources Department, P. O.
Box 1581, Tulsa, OK 74101-1581, Blue Cross Blue
Shield of Oklahoma. EOE.

ATTORNEY 0-3 YEARS EXPERIENCE. Small but
busy law firm in Edmond seeking attorney eager to
practice oil and gas law. Knowledge of title examina-
tion and regulatory standards a plus. Submit resume
to lawoilgas@yahoo.com w/subject ATTORNEY.
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CLASSIFIED INFORMATION

CLASSIFIED RATES: One dollar per word per
insertion. Minimum charge $35. Add $15 surcharge
per issue for blind box advertisements to cover
forwarding of replies. Blind box word count must
include “Box ____ , Oklahoma Bar Association, P.O.
Box 53036, Oklahoma City, OK 73152.” Display
classified ads with bold headline and border are $50
per inch. See www.okbar.org for issue dates and
Display Ad sizes and rates.
DEADLINE: Tuesday noon before publication. Ads
must be prepaid. Send ad in writing stating number
of times to be published to:

Melissa Brown
Oklahoma Bar Association
P.O. Box 53036 
Oklahoma City, OK 73152

Publication and contents of any advertisement is not to
be deemed an endorsement of the views expressed
therein, nor shall the publication of any advertisement
be considered an endorsement of the procedure or serv-
ice involved. All placement notices must be clearly non-
discriminatory.

POSITIONS WANTED

SENIOR ATTORNEY with 15+ years experience in
both large firm and corporate environments seeks
work on commercial and transactional matters on a
contract or project basis. Send inquiries in confidence
to Box “D,” Oklahoma Bar Association, P.O. Box 53036,
Oklahoma City, OK 73152.

POSITIONS AVAILABLE

BUSY SOLO PRACTITIONER needs experienced legal
secretary. Excellent working conditions in Oklahoma’s
best community. Send resume, work history, salary
history and requirements, and references to Legal Sec-
retary, P.O. Box 360, Edmond OK 73086.

SMALL SE OKLAHOMA FIRM WITH HEAVY CASE
LOAD seeks associate with experience in civil 
litigation. Our firm has a general practice handling
cases in personal injury, family practice, probate, estate
planning, real property, collections, commercial and
business transactions. Compensation package com-
mensurate with experience and performance. Send
resume and writing sample to Box “F,” Oklahoma Bar
Association, P. O. Box 53036, Oklahoma City, OK 73152.

CARR & CARR ATTORNEYS Tulsa Office seeks 
attorney to handle pre-litigation injury cases. 
Compensation is performance based. Full benefits.
Computer skills and bilingual in Spanish a plus. Send
resumé and salary requirements to: associateposition
@hotmail.com.

CORPORATE ATTORNEY 
A national manufacturing company headquartered in a

mid-size metro area near the Ozark Mountains offers an
uncommon opportunity to practice law in a high quality of life
environment. We have facilities in many states and a 
significant share of national market but are closely held 
and managed for the long term. Join 5 attorneys in a growth-
oriented, market-based organization providing an 
opportunity to work on acquisitions and transactions as well
as the full range of legal issues typical of manufacturing
companies. We will consider a person who showed 
excellence in law school and has at least 5 years business law
or litigation experience. Excellent analytical, drafting, 
negotiation, communication and interpersonal skills are
essential. Experience focused on litigation, transactions,
human resource or environmental law is desirable. We offer
very competitive cash compensation plus excellent fringe
benefits. Please send resume detailing your qualifications
and salary history to: Rick Bayless, TAMKO Roofing 
Products, Inc., P.O. Box 1404 • Joplin, MO 64802-1404,
rick_bayless@tamko.com All replies held in strict confidence.

DOWNTOWN LAW FIRM: OKC firm seeking quali-
fied legal assistant. Minimum 5 years experience
required. Fax resume to (405) 236-0560.

AV RATED Oklahoma City Firm Seeks Attorney with
seven plus years experience in Commercial, Bankrupt-
cy, Collections and Business matters. Heavy client
contact. Must have ability to work independently and
efficiently. All replies maintained in strict confidence.
Please send resume to: Rollin Nash, c/o Nash,
Cohenour & Kelley, P.C. Fax: (405) 917-5005.

NON-PROFIT EDUCATION ORGANIZATION seeks
attorney 0-5 years of experience. J.D. and admission to the
bar required. Will consider July bar examinees. Experi-
ence in education and employment law preferred. Must
have excellent writing, analytical and computer skills.
Salary and benefits based on experience. Fax resume to
(405) 321-8897 attention Executive Director.

SEEKING A POSITION WITH AN OKLAHOMA FIRM
involved with Oil/Gas and Environmental Law. I am a
New York City Attorney eligible for admission to the
Oklahoma Bar by Motion. A practicing Attorney with
extensive experience (20+Yrs) litigating Department of
Environmental Control matters, Immigration and
EEOC disputes. Former Director of American Indian
Treaty cases, criminal matters and fundraising. Vast
experience as a New York City three-panel business
dispute arbitration panel member. Since Oil and Gas
Law is a special interest of mine, I would thoroughly
enjoy the challenges provided working in this area of
law. I. Michael Schwartz, Esq. P.O. Box 1296 New York,
NY 10159-1296 or call (212) 613-5746.

OKC OF COUNSEL 30+years experience in estate
planning, probate, business organization, real estate
transactions, litigation support, tax controversy. Have
furniture, computer, health insurance. Pay own
employment taxes, bar dues. Need 25+ hourly
work/wk. pb4265@aol.com.

ATTORNEY with 3 years general practice experience
seeks position with experienced attorney(s).
Salary or Fee Sharing is desired. Also open to 
relocation. Please send inquiries in confidence to:
attorneyforhire99@yahoo.com.
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IMMIGRATION QUESTIONS?
We can help!

u Regardless of your area of practice,
you may come across an issue 
dealing with immigration law, or you
may need a mentor for a case.

u As a service to Oklahoma Bar 
members, Farzaneh & Chase, PLLC
will be happy to answer your 
immigration questions or assist you
in your cases.

u Call, e-mail, fax or stop by for a cup
of coffee.

FARZANEH & CHASE, PLLC
Immigration Attorneys

Tel: (405) 528-2222
Fax: (405) 691-5125

E-mail: info@farzaneh.com
Web site: www.farzaneh.com

8524 South Western, Suite 111
Oklahoma City, OK  73139

LEGAL AID SERVICES
Legal Aid Services of Oklahoma, Inc. has an opening for a Staff Attorney working out of
LASO’s Norman and Shawnee Offices providing civil legal services for low-income and 
elderly people in a multi-county service area. This is an exciting opportunity to help make
justice a reality for needy Oklahomans.

Salary DOE plus generous fringe benefits. Application forms are available at
www.legalaidok.org or LASO Operations, 2901 N. Classen, Suite 110, Oklahoma City, OK
73106, FAX 405/524-1257. Send applications, resume, and writing sample to the above
address. Applications will be accepted until July 23, 2005 and thereafter until filled. EOE

LEGAL AID SERVICES
Legal Aid Services of Oklahoma, Inc. is hiring a Staff Attorney for its Hugo Law
Office. The office provides civil legal services for low-income and elderly people
in a multi-county area of southeastern Oklahoma. Specify interest in this position
when sending resume, application, and writing sample to LASO Operations, 2901
Classen Blvd., Suite 110, Oklahoma City, OK 73106. Application forms are avail-
able at www.legalaidok.org. Applications will be accepted until July 23, 2005 and
thereafter until filled. EOE
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